IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

GERALD L. SPRECHER

Plaintiff,
CIVIL ACTI ON
V.
No. 02-CV-00580
AETNA U. S. HEALTHCARE. | NC.

Def endant .

VEMORANDUM

BUCKWALTER, J. August 19, 2002

Currently before the Court is Defendant’s Mdtion to
Dismss Counts | (ERISA) and Il (Bad Faith) of Plaintiff’s
Conpl aint. Defendant argues that Plaintiff’s ERI SA cl ai m shoul d
be di sm ssed because he has not exhausted his adm nistrative
renmedi es as provided under the subject ERI SA Benefits Plan.?
Def endant further argues that Plaintiff’s bad faith clai munder
42 Pa. Cons. Stat. Ann. 8 8371 is preenpted. For the reasons
stated below, Defendant’s notion is Denied as to Count | of
Plaintiff’s Conplaint and Ganted with respect to Count Il of

Plaintiff’s Conplaint.

1. The subject ERI SA Benefits Plan was filed in its entirety with the Court
on February 4, 2002 as part of Plaintiff’'s Conplaint.



FACTS

Plaintiff filed this suit after Defendant partially
deni ed paynent for surgical services Plaintiff recei ved Novenber
22 through 25, 2000 after suffering a heart attack. It is
undi sputed that Plaintiff obtained approval for the surgical
procedures, as well as for his adm ssion to the hospital, prior
to undergoing any treatnent as required under the ERI SA Benefits
Plan. Despite receiving prior approval, on Decenber 22, 2000,
Def endant i ssued a statenent denying paynent totaling $258.00 for
treatnent rendered by Plaintiff’s surgical group on grounds that
there was no evidence that services had been pre-authorized. On
January 3, 2001, Defendant issued a statenent denying paynent
totaling $6,125.00 for treatnment rendered by Plaintiff’s surgical
group, again on grounds that there was no evidence that services
had been pre-authori zed.

Plaintiff contested both denials of benefits by placing
a tel ephone call to Defendant and pointing out that he had
obt ai ned pre-certification. Upon checking Plaintiff’'s file,
Def endant realized that pre-certification had been obtai ned,
however, it did not imediately or fully reverse its denial
determ nation. On February 8, 2001, Defendant issued a statenent
showing that it had paid the $258.00 that it had previously
refused to pay on the statenent of Decenber 22, 2000. On

February 27, 2001, Defendant issued a statement showi ng that it



had paid $3247.40 of the $6125.00 that it had previously refused
to pay on January 3, 2000. This statenment specified that Aetna
woul d not make full paynent because the charges exceeded the
usual and prevailing fee.

Plaintiff’s surgical group contested this parti al
denial. Defendant responded by way of letter dated April 27,
2001, stating that it had reviewed its benefits determ nation and
concluded that its original, partial reinbursenent was correct.
However, on May 15, 2001, Defendant issued a revi sed statenent
for the bills totaling $6125. 00, which specified that it would
pay $3,642.00, but that the bal ance had been deni ed as exceedi ng
the usual and prevailing fee. Thus, Defendant altered its
al ready revised benefits determ nation and increased the
permtted fees by sonme $395. 00.

By |etter dated Novenber 29, 2001, Plaintiff requested
t hat Defendant provide the statistical profiles of physicians’
charges for the sane or simlar services in a geographic area
that it relied upon in nmaking its benefits determ nati ons.
Defendant failed to respond to Plaintiff’s Novenber 29, 2001
letter. Plaintiff now brings the instant action, seeking paynent
for the bal ance of his nmedical bills for treatnment rendered after

he suffered his heart attack.

1. STANDARD



Under Fed. R Cv. P. 12(b)(6), the party noving for
di sm ssal has the burden of proving that no cl ai mhas been

stated. Kehr Packages v. Fidelcor, Inc., 926 F.2d 1406, 1409 (3d

Cr. 1991). To prevail, the novant nust show “beyond doubt that
the plaintiff can prove no set of facts in support of his claim

which would entitle himto relief.” Conley v. G bson, 355 U S

41, 45-46, 78 S. . 99, 102, 2 L. Ed. 2d 80, 84 (1957). A
conpl aint should be dismssed if “it is clear that no relief
coul d be granted under any set of facts that could be proved

consistent with the allegations.” H shon v. King & Spal ding, 467

UsS 69, 73, 104 S. &. 2229, 2232, 81 L. Ed. 2d 59, 65 (1984).

[, DI SCUSSI ON

A Count | — ERI SA

Def endant argues that Plaintiff’'s ERI SA clai mshould be
di sm ssed for failure to exhaust adm nistrative renedies.
“Except in limted circunstances . . . a federal court will not
entertain an ERI SA claimunless the plaintiff has exhausted the

remedi es avail abl e under the plan.” Harrow v. Prudential Ins.

Co. of Am, 279 F.3d 244, 249 (3d Gr. 2002).

Pursuant to the terns of the ERI SA Plan at issue,
Plaintiff had the right to appeal any denial of benefits. The
procedure set forth in the ERISA Plan required Plaintiff to
submt an appeal in witing within 90 days fromthe date

Def endant issued its denial. Further, if Plaintiff disagreed
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with that appeal decision, he had the right to a second appeal.
It is not clear that Plaintiff technically appeal ed Defendant’s
benefit determ nations as outlined in the Plan. [In particular,
it appears that Plaintiff failed to neet the witing requirenent.
However, it is clear that Plaintiff contested the denial of

benefits, once by tel ephone to dispute the incorrect denial on
grounds that his nedical treatnent had not been pre-authorized
and once by Plaintiff’s surgical group on his behalf after
partial paynment was made for submtted nedical bills. It is also
cl ear that Defendant responded to Plaintiff’s chall enges by
anending its benefits determnation in favor of Plaintiff.

Despite Plaintiff’s chall enges, Defendant argues that
Plaintiff did not avail hinself of the two |evels of appeal
af forded himand instead of taking an adm nistrative appeal, he
precipitously filed this lawsuit. Defendant characterizes
Plaintiff’s challenges as requests to reconsider its initial
rei mbur senent anmount, and does not recognize Plaintiff’'s attenpts
to resolve the benefit dispute as an appeal within the neani ng of
the Plan. The record currently before the Court is lacking the
required witing stipulated by the appeal procedures, however, it
appears that Defendant in effect waived the witing requirenent
by responding to Plaintiff’s oral chall enges.

At the pleading stage | nust give Plaintiff the benefit

of all reasonable inferences. Because it is apparent that



Plaintiff, in some manner, petitioned Defendant to reconsider its
deci sions to deny benefits and Defendant so responded, | find
that Plaintiff has adequately pled that he nmet his adm nistrative
requi renents before filing suit.
B. Count Il — Bad Faith
Next, Defendant argues that Plaintiff’s bad faith
statute is preenpted by ERISA. Pennsylvania s bad faith statute,
42 Pa. Cons. Stat. Ann. 8 8371, provides:
In an action arising under an insurance policy, if
the court finds that the insurer has acted in bad
faith toward the insured, the court may take al
of the follow ng actions:
1. Award interest on the amount of the claim
fromthe date the claimwas nmade by the
insured in an anmobunt equal to the prinme rate
of interest plus 3%

2. Award punitive danmages agai nst the insurer.

3. Assess court costs and attorney fees agai nst
the insurer.

District courts in the Eastern District of Pennsylvania
have consistently held that Pennsylvania s bad faith statute is
preenpted by ERI SA. However, in a very recent Eastern District
opi ni on, the Honorabl e Judge Newconer re-exam ned this issue in

l[ight of a “newtrend in the federal |aw established by two

recent United States Suprenme Court decisions, Rush Prudenti al

HVO_Inc. v. Mran, us. __ , 122 s. &. 2151, = L. Ed. 2d

___(2002) and UNUM Life Ins. Co. of Am v. Ward, 526 U S. 358,

119 S. C. 1380, 143 L. Ed. 2d 462 (1999). Judge Newconer held
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that Pennsylvania’s bad faith statute is not preenpted by ERI SA

as it falls under ERI SA's saving clause. See Rosenbaumv. UNUM

Life Ins. Co. of Am, No. CV.A 01-6758, 2002 W. 1769899, at *3

(E.D. Pa. Jul. 29, 2002). For the reasons stated bel ow, |
respectfully disagree with the Rosenbaum deci sion and find that
Pennsyl vania’s bad faith statute is preenpted by ERI SA

The ERI SA preenption clause, ERISA 8§ 514(a), 29 U S.C
§ 1144(a), provides:

Except as provided in subsection (b) of this

section [the saving clause], the provisions of

this subchapter and subchapter 111 of this chapter

shal | supersede any and all State |aws insofar as

they may now or hereafter relate to any enpl oyee

benefit plan....
There is no dispute that the Pennsylvania statute relates to the
subj ect enpl oyee benefit plan, thus placing it within the broad
sweep of the preenption cl ause.

ERI SA' s savi ng cl ause, however, exenpts from preenption
“any law of any State which regul ates insurance.” ERISA §
514(b)(2)(A), 29 U S.C. 8§ 1144(b)(2)(A). In order to determne
whet her a state |law “regul ates insurance” within the nmeaning of
the saving clause, first, a court nust determ ne whether, froma

“comon-sense view of the matter,” the state statute in question

regul ates insurance. UNUMLife Ins. Co., 526 U S at 367, 119 S.

Ct. at 1386 (citations omtted). Second, consideration of three
factors is enployed to determ ne whether the regulation fits

wi thin the “business of insurance” as that phrase is used in the



McCarr an- Ferguson Act, 59 Stat. 33, as anended, 15 U . S.C. § 1011
et seq.: “first, whether the practice has the effect of
transferring or spreading a policyholder’s risk; second, whether
the practice is an integral part of the policy relationship
between the insurer and the insured; and third, whether the
practice is limted to entities within the insurance industry.”
Id. The parties dispute whether Pennsylvania s bad faith statute
regul ates insurance for purposes of ERI SA's saving cl ause,
preventing it from being pre-enpted.

1. Common- Sense Vi ew

In order for a state law to regulate insurance froma
common-sense view of the matter, “a |l aw nust not just have an
i npact on the insurance industry, but nust be specifically

directed toward that industry.” Rush Prudential, 122 S. . at

2159 (quoting Pilot Life Ins. Co. v. Dedeaux, 481 U S. 41, 50,

107 S. Ct. 1549, 1554, 95 L. Ed. 2d 39 (1987)). The plain

| anguage of Pennsylvania's bad faith statute suggests that the
state |l aw “regul ates i nsurance” because 8 8371 is applicable only
to insurers in actions arising under an insurance policy. In
addition, this statute is never applied outside the insurance

i ndustry. Therefore, Pennsylvania' s bad faith statute appears to
satisfy the conmon-sense view of a state |aw that regul ates

i nsur ance.

2. McCar r an- Fer guson Test



It is now established that a state regul ati on need not
satisfy all three McCarran-Ferguson factors in order to “regul ate

i nsurance” under ERISA' s saving clause. See Rush Prudential,

122 S. C. at 2163, UNUM Life Ins. Co., 526 U S. at 373, 119 S

. at 1389. The first question, (addressed above), is whether
the law in dispute fits a common-sense understandi ng of insurance
regul ation, (Pennsylvania s bad faith statute arguably does),
then the McCarran-Ferguson factors are used as checking points or
gui deposts to confirmthat the state rule does in fact regul ate
i nsurance, not separate essential elenents that nust each be
satisfied to save the State’s law. See id., 526 U S. at 374, 119
S. Ct. at 1389.

The first MCarran-Ferguson factor asks whether the
state law “ha[s] the effect of transferring or spreading a

policyholder’s risk.” Rush Prudential, 122 S. . at 2163, UNUM

Life Ins. Co., 526 U.S. at 374, 119 S. C. at 1389. This factor

requi res an exam nation into whether Pennsylvania s bad faith
statute alters “the allocation of risk for which the parties

initially contracted.” UNUM Life Ins. Co., 526 U S. at 374, 119

S. . at 1389. In the instant litigation, the subject ERI SA

Pl an provided health care benefits to Plaintiff. Thus, Defendant
assurmed the financial risk of providing the nmedical benefits
prom sed in return for premuns paid for by Plaintiff’s enpl oyer

on behalf of Plaintiff.



Plaintiff argues that Pennsylvania s bad faith statute
satisfies the McCarran-Ferguson “risk-spreadi ng” factor because
it transfers the risk that a policyholder’s claimw | be
i nproperly handl ed fromthe policyholder to the insurer.

However, Plaintiff’s argunment m sses the mark because this is not
the type of risk for which the parties initially contracted. The
availability of punitive damages and interest penalties to a

pol i cyhol der whose insurer has inproperly processed a claimfor
benefits does not allocate risk typical of nedical insurance. At
nmost, this may cause the insurer to raise prem uns, which it
woul d then pass on to the policyholder. However, an insurer’s
met hod for recuperating | osses resulting fromunsuccessf ul
litigation does not alter the risk bearing arrangenent of nedical
i nsurance: that the insurer will pay covered nedi cal expenses, at
any cost, and the insured will pay the stipulated prem um
Furthernore, ERI SA already accounts for the risk that a
policyholder’s claimw Il be inproperly handled through its

excl usive renedi al schene, w thout necessitating resort to state
laws allowi ng alternative renedies. See ERISA § 502(a), 29
US C 8§ 1132(a). | find that Pennsylvania s bad faith statute
does not serve to spread the policyholder’s risk. Therefore, the
first McCarran-Ferguson factor does not aid in verifying the
comon- sense view that Pennsylvania s bad faith statute regul ates

i nsurance within the nmeaning of ERI SA's saving cl ause.
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The second McCarran-Ferguson factor, finding that the
state statute serves as “an integral part of the policy
relati onship between the insurer and the insured,” requires that
the state statute in some manner control the terns of the
i nsurance rel ationship by changi ng the bargain between insurer

and i nsur ed. See UNUM Life Ins. Co., 526 U S. at 374, 119 S. (Ct.

at 1389.

In UNUM Life Ins., the United States Suprene Court held

that California s notice-prejudice rule met MCarran-Ferguson’s
second factor because it effectively created a mandatory contract
termand thus, dictated the terns of the relationship between the
insurer and the insured. |In that case, the subject insurance
policy contained a provision that required the insured to furnish
proofs of claimto the insurer within a specified tine limt.

Al untinmely clains would be strictly denied by the insurer.
California s notice-prejudice rule, however, superseded this
policy provision by providing that an insurer could not avoid
liability in cases where a claimwas not filed in a tinely manner
absent proof that the insurer was actually prejudi ced because of
the delay. |In other words, the state statute effectively barred
enforcenent of the policy’'s tine limtation on submtting clains.
Therefore, the Supreme Court held that the California rule served
as an integral part of the policy relationship between the

insurer and the insured by forcing a mandatory contract term upon
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the parties that had not been otherw se agreed upon. See UNUM

Life Ins. Co., 526 U.S. at 374, 119 S. . at 1389-90.

The United States Suprene Court further illustrated

this principal in Rush Prudential, holding that an Illinois state

| aw was not preenpted by ERISA. The state law in dispute in that
case required HMOs to provide a nechanism for review by an

i ndependent physician when the patient’s primary care physician
and HMVO di sagreed about the nedical necessity of a treatnent
proposed by the primary care physician. The Suprene Court found
that this review process affected the “policy relationship”

bet ween HMOs and covered persons because it provided a | egal
right to the insured, enforceable against the HMD to obtain an
authoritative determnation of the HMO s nedi cal obligations, a

| egal right which was not enforceable under the terns of the

i nsurance contract al one. Rush Prudential, 122 S. C. at 2164.

Wthout the state |aw, the Rush Prudential policy only provided

for coverage determ nations based upon whether the HMO in its
broad di scretion, found the service “nedically necessary”
pursuant to specified criterial set forth in the policy.
Therefore, the state law created an “extra | ayer of [independent]
review,” which translated the parties original contract for

i nsurance. See Rush Prudential, 122 S. C. at 2163.

Pennsyl vania’s bad faith statute, on the other hand,

does not alter the terns of the contract between the i nsurer and
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the insured. Insurer’s have the obligation to act in good faith.
However, a state statute providing a renedy for breach of this
obligation does not have the effect of creating a new, nandatory
contract term Pennsylvania's bad faith statute creates an
opportunity for a policyhol der, whose claimhas been inproperly
handl ed by the insured, to seek punitive damages and i nterest
penalties. This opportunity is the insured’ s unilateral choice
to seek certain, specified damages. This creates a deterrence
for insurance carriers to refuse to pay a claimwhen there is no
reasonably credible basis to deny it. The deterrence, however,
does not change the bargain between the insurer and the insured
that the insurer will act in good faith.

The i nsurance regulations involved in UNUM Life Ins.

Co. and Rush Prudential supplenented and suppl anted the

procedures in which the insurer was to engage in nmaking benefits
determ nations, procedures which were differently defined in the
respective insurance contracts. Pennsylvania's bad faith statute
in no way effects clains-procedures provided for in the policy,
but rather declares only that whatever terns have been agreed
upon in the insurance contract, a policy holder nay obtain
punitive damages and interest penalties when an insurance carrier
i nproperly processes a claimfor benefits. Pennsylvania s bad
faith statute “does not define the terns of the relationship

between the insurer and the insured,” Pilot Life, 481 U S. at 51,
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107 S. C. at 1555, nor does it “translat[e] the relationship
under the . . . agreenent into concrete ternms of specific

obligation or freedomfromduty.” Rush Prudential, 122 S. C. at

2163. The statute affects the parties after the procedures
initially agreed upon by the insurer and the insured have been
fully conplied with, albeit inproperly. Therefore, | find that
Pennsyl vania’s bad faith statute does not serve as “an integral
part of the policy relationship between the insurer and the
i nsured.” Consequently, the second MCarran-Ferguson factor
does not confirmthe comon-sense view that Pennsylvania s bad
faith statute regulates insurance within the nmeaning of ERI SA s
savi ng cl ause.

The final MCarran-Ferguson factor, that the |aw be
ained at a “practice . . . limted to entities within the
i nsurance industry,” is nmet for the sane reasons that
Pennsyl vania bad faith statute satisfies the requirenents of the

conmon- sense test. See Rush Prudential, 122 S. C. at 2164.

However, neeting this one prong of the MCarran-Ferguson test
does not guide the Court to save Pennsylvania s bad faith statute
frompreenption. Although the statute at issue is ained at the

i nsurance industry, this alone is not enough to I ead the Court to
a finding that the statute “regul ates insurance” in a manner

whi ch woul d exenpt the State statute from preenption

3. Cat egorical Preenption

14



As a second and alternative theory that Pennsylvania’s
bad faith statute should not be saved from preenption, it is
evident that the state statute, and its provision for interest
penalties and punitive danages, is nore akin to an “alternative

remedy,” which is categorically preenpted by ERISA. See Pil ot

Life Ins. Co. v. Dedeaux, 481 U S 41, 107 S. . 1549, 95 L. Ed.

2d 39 (1987). Pilot Life established that it was Congress’

clearly expressed intent that the civil enforcenent provisions of
ERI SA § 502(a), 29 U S.C. 8§ 1132(a), be the exclusive vehicle for
actions by ERI SA-plan participants and beneficiaries. See Pilot
Life, 481 U S. at 52, 107 S. C. 1549. Even if | were to hold
Pennsyl vania’s bad faith statute was a | aw whi ch regul ates

i nsurance within the neaning of ERI SA's saving clause, (which

do not), the Pilot Life rule carves out a limted exception to

t he saving clause when state insurance |aws all ow pl an
participants “to obtain renedies under state | aw that Congress

rejected in ERISA.” Pilot Life, 481 U S at 54, 107 S. . at

1556. | believe preenption of Pennsylvania s bad faith statute
i s proper under this analysis as well.

Congress intended ERI SA § 502(a), 29 U . S.C 1132(a), to
be the exclusive renedy for rights guaranteed under ERI SA. |d.
Therefore, even a state law “regul ating i nsurance” will be pre-

enpted if it provides a separate vehicle to assert a claimfor

benefits outside of, or in addition to, ERI SA s renedi al schene
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or enlarges that clai mbeyond the benefits available in any

action brought under 8 1132(a). See Pilot Life, 481 U S. at 54,

107 S. C. at 1556, Rush Prudential, 122 S. C. at 2167.

The question therefore, is whether Pennsylvania' s bad
faith statute provides such a vehicle. | conclude that it
clearly does. ERI SA’ s enforcenent schene authorizes an action
to recover benefits, obtain a declaratory judgnent that one is
entitled to benefits, and to enjoin an i nproper refusal to pay
benefits. 29 U S.C 8§ 1132(a). ERISA's civil enforcenent
provi sion also authorizes suits to seek renoval of the fiduciary
as well as clains for attorney’'s fees. 1d. 1In contrast,
punitive damages and interest penalties are not provided for
under ERI SA. Thus, Pennsylvania s bad faith statute, authorizing
punitive damages and interest penalties, would significantly
expand the potential scope of ultimate liability inposed upon
enpl oyers by the ERI SA schene. In short, the relief ultimately
avai | abl e woul d not be what ERI SA authorizes in a suit for
benefits under 8§ 1132(a). Therefore, because Pennsylvania s bad
faith statute provides a formof ultimate relief in a judicial
forumthat adds to the judicial renmedies provided by ERISA it is
i nconpati ble with ERI SA's excl usive enforcenent schene and falls

within Pilot Life's categorical preenption

| V. CONCLUSI ON
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Def endant’s Motion to Dismss as it relates to Count |
of Plaintiff’s Conpliant is Denied. However, because
Pennsyl vania bad faith statue does not regul ate insurance, wthin
the nmeani ng of ERI SA's saving clause and there is a clear
expression of congressional intent that ERISA s civil enforcenent
schenme be exclusive, Defendant’s Mdtion to Dismss Count |1l of
Plaintiff’s Conplaint is Ganted and Plaintiff’s bad faith claim
is D sm ssed.

An appropriate Order follows.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

GERALD L. SPRECHER
Plaintiff,

CIVIL ACTI ON
V.
No. 02-CV-00580
AETNA U. S. HEALTHCARE. | NC.,

Def endant .

ORDER

AND NOW this 19'" day of August, 2002, upon
consi deration of Defendant’s Motion to Dismss (Docket No. 3),
Plaintiff’s response in opposition thereto (Docket No. 4), along
with other matters of record, it is hereby ORDERED t hat
Def endant’ s notion is DENIED part and GRANTED in part.

Def endant’s Motion to Dismss Count | of Plaintiff’s
Conplaint (ERISA) in DENIED. Defendant’s Mdttion to Dism ss Count
Il of Plaintiff's Conplaint (Bad Faith) is GRANTED. Plaintiff’s
bad faith claimpursuant to 42 Pa. Cons. Stat. Ann. 8 8371 is

DI SM SSED.

BY THE COURT:

RONALD L. BUCKWALTER, J.



