IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

ANTHONY ADAMS : GAVIL ACTI ON
V.
KENNETH K. KYLER, et al. ; No. 01-0627

MEMORANDUM AND ORDER

Norma L. Shapiro, S.J. August 15, 2002
Ant hony Adans ("Adans"), filing a petition for a wit of

habeas corpus pro se under 28 U. S.C. 8 2254, seeks relief from

his state court conviction for third degree nurder, carrying a
firearm and possession of an instrument of a crime ("PIC").
Under Local Rule of G vil Procedure 72.1(b), Adans’ petition was
referred to Chief Magistrate Judge Janmes R Melinson for a Report
and Recomendation ("R&R'). The R&R concl uded the petition
shoul d be deni ed because the federal constitutional clainms were
procedural |y defaulted.

The court, on receiving the R&R, declined to approve it and
appoi nted counsel. Briefing and an evidentiary hearing followed.
The issue raised is one of first inpression in this court: is a
procedural default under Pennsyl vania Rul e of Appellate Procedure
1925(b) an i ndependent and adequate basis for refusing to
consider a federal habeas petition? Because the court answers
this question in part in the negative, Adans’ petition will be
remanded to Chief Magistrate Judge Melinson for further

proceedi ngs on the nerits.



Procedural History

Adans was convicted on March 18, 1998, following a non-jury
trial before Common Pleas Court Judge 3 azier. A sentencing
hearing on May 12, 1998, resulted in a 240 to 480 nonth term of
incarceration for third degree nurder, a consecutive sentence of
30 to 60 nonths for carrying a firearm but no sentence for
possessing an instrunment of a crine.

The court appoi nted new appell ate counsel, J. M chael
Farrell, Esquire ("Farrell"), to represent Adanms on his direct
appeal . Adans nevertheless failed to file a tinely appeal.! On
Novenber 6, 1998, Judge d azier reinstated Adans’ appellate

rights nunc pro tunc. On Novenber 13, 1998, Adans filed his

direct appeal to the Pennsylvania Superior Court.

On Decenber 8, 1998, Judge d azier ordered Adans, through
Farrell, to submt a Concise Statenent of Matters Conpl ai ned of
on Appeal, under Rule 1925(b) of the Pennsyl vania Rul es of
Appel l ate Procedure ("Rule 1925(b)") within two weeks of the
availability of the trial notes of testinony. Rule 1925(hb)
provi des:

(B) Direction to file statenent of matters conpl ai ned of.

If the lower court is uncertain as to the basis for the

appeal, the lower court may by order direct the appell ant
forthwith to file of record in the | ower court and serve on

't is unclear if the appointnent pre-dated this
failure.



the trial judge a concise statenent of the matters

conpl ained of on appeal. A failure to conply with such

direction may be considered by the appellate court as a

wai ver of all obligations to the order, ruling or other

matter conpl ai ned of on appeal.

On March 4, 1999, Adans having failed to file a Rule 1925(b)
statenent, Judge d azier issued a post-trial opinion. Judge
A azier found that the notes of testinony had been avail abl e
since February 1, 1999, but that Farrell had not "as per his
usual practice" filed a Rule 1925(b) statenent on Adams’ behal f.?

Judge d azier found that because Adans had failed to file a
Rul e 1925(b) statenent "despite anple opportunity to do sof,]
all potential issues are waived." Trial Court Op. at 4.
Nevert hel ess, the court analyzed and rejected any claimthat the
evi dence was insufficient for conviction.

Adans had raised three issues on appeal to the Superior
Court: (1) ineffective assistance of trial counsel (in four
different ways); (2) denial of right to a public trial; and (3)
abuse of discretion in sentencing. Hs brief on appeal contained

an unverified statenent that Farrell had not received the notes

of testinony until March 10, 1999.°3

At the evidentiary hearing, Farrell denied that he had
previously failed to file a Rule 1925(b) statement with Judge
G azier. See infra n.11.

*Farrel |l never made this claimdirectly to the trial
court on a notion to reconsider, nor did he ask the Superior
Court to remand to the trial court to permit himto file a Rule

(continued...)



On Decenber 10, 1999, the Superior Court held that Adans’
cl ai ms on appeal had been waived by his failure to file a tinely
Rul e 1925(b) statenent with the trial court. Adans then
petitioned for allocatur to the Pennsylvania Suprenme Court. The
petition raised the sane three clains made to the Superior Court,
but also clained that the failure to file a Rule 1925(b)
statenent shoul d be excused.* On May 24, 2000, the Suprene Court
deni ed Adans’ petition for allowance of appeal w thout opinion.
Adans did not file for collateral review under the Pennsyl vani a
Post-Conviction Relief Act ("PCRA"), 42 Pa. C.S. A 88 9541, et
seq.®

Adans filed this petition for habeas corpus, pro se, on

February 7, 2001. He clainmed: (1) ineffective assistance of
trial counsel; (2) denial of due process and equal protection;

and (3) denial of the right to appeal. The Commobnweal th

%C...continued)

1925(b) statenent. Under the Antiterrorismand Effective Death
Penalty Act of 1996 ("AEDPA"), 28 U S.C. 8§ 2254, this court nust
accept Judge d azier’s factual finding that the notes of
testinony were available on February 1, 1999, and the Rul e
1925(b) statenent was due on February 15, 1999.

‘Farrel | again made an unverified statenent that he had
not received the notes of testinony until after the trial court
opinion was filed. He did not assert that the Rule 1925(b)
wai ver shoul d be excused because of ineffective assistance of
appel | at e counsel.

*Adams had one year fromthe tinme the Pennsylvania
Suprene Court denied allocatur to file a P.C R A petition; he
chose instead to file a federal habeas petition. The tinme period
to file a P.C R A petition has now passed.
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responded that the clains were unexhausted and/ or procedurally
def aul t ed.

The R&R adopted the Commonweal th’s position. Adans
obj ected, and the court refused to adopt or approve the R&R
W t hout an evidentiary hearing. Alan J. Tauber, Esquire, was
appoi nted counsel, and given |leave to file supplenental argunents
on Adans’ behalf. An evidentiary hearing was held on July 30,

2002.

1. Discussion

The principal requirenment for habeas reviewis petitioner’s
prior exhaustion of all available state renedies. 28 U S. C
8§ 2254(b). Federalismconcerns require exhaustion; the state
must be given a chance to correct its own alleged m stakes before

the federal habeas court is asked to do so. See O Sullivan v.

Boerckel, 526 U.S. 838, 844-45 (1999).

To exhaust a claimthe petitioner nust first "fairly
present” it to the highest state court. To "fairly present” a
claim petitioner nust assert the factual and | egal grounds of
the federal claimwth sufficient precision to give the state

court notice. See Keller v. lLarkins, 251 F.3d 408, 413 (3d Gr.

2001). An unexhausted clains is not reviewable by a federal

habeas court except in exceptional circunstances.



|f a state prisoner presents a federal claimto the state
court, but the state court refuses to review that claimon
procedural grounds (i.e., the claimwas presented out of tine),
the prisoner’s claimis "procedurally defaulted.” Odinarily,
procedural default precludes federal habeas review of the

defaulted claim See Wainwight v. Sykes, 433 U S. 72 (1977).

A claimis only procedurally defaulted if the state

procedural rule is independent of federal |aw and adequately

provides the state court with grounds to bypass review of federal
i ssues. A purported procedural default that is not independent

and adequate nmay be disregarded; the clains are to be treated by
the federal court as exhausted and ripe for nerits based revi ew.

See M chigan v. Long, 463 U. S. 1032 (1983).

The "independent and adequate" requirenent is based on the
Constitution’s prohibition against advi sory opinions. The
federal habeas court’s renedy is limted to reversing and
remandi ng on a federal ground. |f the state court has deci ded
agai nst petitioner on an independent and adequate state ground,
any federal habeas relief would be nerely advisory, because it
woul d not change the outcone of the state court decision. See

Lanbrix v. Singletary, 520 U. S. 518, 523 (1997). However,

because the absence of federal review m ght underm ne federal

constitutional rights, requiring an i ndependent and adequate



state ground ensures that this does not happen. See Herb v.

Pitcairn, 324 U.S. 117, 125 (1945).

| f an asserted state ground is not independent of federal
| aw, then a federal habeas wit would not be an advi sory opinion,
because the federal wit would, through the Supremacy C ause,
supersede the state court’s determ nation of federal law. In

M chigan v. Long, 463 U S. 1032, the Suprene Court held that

federal court review remains avail abl e when the asserted state
ground is not independent of federal |aw. An asserted
alternative state ground is not independent of federal law if it:

fairly appears to rest primarily on federal |aw, or
[is] ... interwoven with the federal |aw, [or when]

t he adequacy and i ndependence of any possible
state law ground is not clear fromthe face of the
opinion .... [But if] a state court chooses nerely to
rely on federal precedents as it would on the
precedents of all other jurisdictions, then it need
only nmake clear by a plain statenent in its judgnment
or opinion that the federal cases are being used only
for the purpose of guidance, and do not thensel ves
conpel the result that the court has reached. Long,
463 U. S. at 1041.

Wien a state court refuses to reach the nerits of a
federal constitutional challenge because that chall enge did not
satisfy a state procedural rule, a federal court wll defer to

that judgnment so long as the state procedural rule is

"consistently or regularly applied,” Johnson v. M ssissippi, 486

U.S. 578, 589 (1988), and is "firmy established and regularly



followed." Janmes v. Kentucky, 466 U. S. 341, 348 (1984).°% If a

state Suprene Court occasionally forgives procedural default,
but applies it in the "vast majority" of cases, then the federal
habeas court ordinarily should give the state rule preclusive

effect. See Dugger v. Adans, 489 U.S. 401, 410 n.6 (1989).

A procedural default is adequate only if: "(1) the state
procedural rule speaks in unm stakable terns; (2) all state
appel l ate courts refused to review the petitioner's clains on
the nerits; and (3) the state courts' refusal in this instance

is consistent with other decisions.” Doctor v. Walters, 96 F. 3d

675, 683-84 (3d Cir. 1996). Adequacy is evaluated as of the
date of the default. [d. at 684.

| f a procedural default is both independent and adequate, a
federal habeas court may still undertake nerits based review if
the petitioner denonstrates "cause" for the default and

resulting "prejudice," Edwards v. Carpenter, 529 U S. 446, 451

(2000), or the petitioner shows that the federal court's refusal
to hear the claimwould result in a "mscarriage of justice."

Wai nwright, 433 U S. at 91. To show cause, a petitioner nust

®There is an exception of limted rel evance here.
Consistently applied rules of |ong-standing may be di sregarded if
the are applied in an "exorbitant" and seem ngly capricious
manner. Lee v. Kemma, 122 S. C. 877, 885 (2002), citing Davis
v. Wechsler, 44 S. C. 13, 14 (1923) (Holnes, J.) ("Watever
springes the State may set for those who are endeavoring to
assert rights that the State confers, the assertion of federal
rights, when plainly and reasonably nmade, is not to be defeated
under the name of |ocal practice.").
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show that a factor "external to the defense inpeded counsel’s

efforts to conply with the State’s procedural rule."” Colenman v.

Thonpson, 501 U. S. 722, 753 (1991). To show prejudice, the
petitioner nust prove that errors at trial "worked to his actual
and substantial disadvantage, infecting his entire trial wth

error of constitutional dinensions." Miurray v. Carrier, 477

U S. 478, 494 (1986).
If a petitioner can not denonstrate cause and prejudice
excusi ng procedural default, he may invoke the "fundanental

m scarriage of justice" exception to the rule. Schlup v. Delo,

513 U. S. 298, 324 (1995). A fundanental m scarriage of justice
exi sts where the petitioner can denonstrate actual innocence
t hrough new evi dence. Petitioner must prove that "it is nore
i kely than not that no reasonable juror would have convicted

himin light of the new evidence." Calderon v. Thonpson, 523

U S. 538, 559 (1998).

Exhaustion applies even where the petitioner clains that
the ineffectiveness of his counsel created the procedural
default precluding nerits-based review. A habeas petitioner can
not claimthat procedural default was caused by ineffective
assi stance of counsel without first presenting that claimto the
state courts. Edwards, 529 U. S. at 525. If, as here, the
petitioner can no |onger properly file a state court clai m of

i neffective assistance of counsel, it is procedurally defaulted.



Murray, 477 U. S. 478. This second procedural default also
precl udes federal habeas review so long as it rests on
i ndependent and adequate state grounds.

Adans’ habeas petition raises three grounds: (1)

i neffective assistance of trial counsel; (2) denial of due
process and equal protection; and (3) denial of a right to
appeal. O these clains, the first and second were presented to
the state court but were held procedurally defaulted when Adans’
appel l ate counsel failed to file a tinely Rule 1925(b) statenent
of matters conpl ained of on appeal. The third, not having been
presented to the state courts, is unexhausted and procedurally
def aul t ed.

The Comonweal th asserts that Adanms’ procedural default
precl udes nerits-based review of the first two clains of his
habeas petition and review of the third claimis barred because
it 1s unexhausted.

Chi ef Magi strate Judge Melinson’s R&R, assumi ng that the
procedural default was based on i ndependent and adequate state
grounds, concluded that Adans could neither establish cause and

prejudi ce nor a fundanental m scarriage of justice.

A. | ndependent St ate G ounds

Adans clains that because Pennsylvania s waiver rules are

subject to a mscarriage of justice exception should there be a

10



serious constitutional violation, the 1925(b) Rule is not

i ndependent of federal law. See Lanbert v. Blackwell, 134 F. 3d

506, 520-21 (3d Cr. 1997) (Pennsylvania waives PCRA rul es when
presented with m scarriage of justice clains |ike ineffective
assi stance of counsel).

Because the state courts did not provide any anal ysis of

Adans’ wai ver, the court considers the Pennsyl vani a Suprene

Court treatnent of Rule 1925(b) nore generally. In Commonwealth

v. Johnson, 565 Pa. 51 (2001), the Pennsylvani a Suprene Court

addressed the nerits of an ineffective assistance of appellate
counsel claimeven though it was not included in a Rule 1925(b)
statenent of matters conplai ned of on appeal. According to the
Pennsyl vani a Suprene Court, this waiver of Rule 1925(b) was
necessary to give appellate counsel an incentive to raise clains
of their own ineffectiveness, and because the Rule s policy
objective is to help trial judges address in their post-trial
opi nions the objections contained in Rule 1925(b) statenents.
I d. Nowhere does Johnson even nention the federal Constitution,
or provide an analysis of the mscarriage of justice exception.
Id. The waiver inquiry was directed to the Pennsylvania policy
about Rule 1925(b), not the substance of the clains asserted.
No Pennsyl vani a court deciding whether to waive a Rule

1925(b) procedural default has analyzed the Rule in relationship

11



to substantive federal law. Therefore, a Rule 1925(b) default
i s i ndependent of Adans’ substantive cl ains.

B. Adequat e State G ounds

Judge d azier found that Adans’ counsel failed to file a
Rul e 1925(b) statenent within two weeks of the availability of
the notes of trial testinmony. This factual conclusion nust be
respect ed under AEDPA. See supra n.3. The notes of testinony
were avail able on February 1, 1999; two weeks thereafter was
February 15, 1999, the date of the procedural default under Rule
1925(b). The issue is whether this February 15, 1999, default
is an adequate state ground.

Pennsyl vani a appell ate courts have applied Rule 1925(b)’s

wai ver provision inconsistently. See Rvera v. Mranda, 2001 W

1173977, at *8, 2001 U.S. Dist. LEXIS 15818, at *21 (E D. Pa.
Cct. 2, 2001). The Pennsylvania Suprene Court originally
interpreted Rule 1925(b) in a perm ssive manner, in accord with
its plain |language. Failure to file a Rule 1925(b) statenent
originally required waiver "only where failure to file a
statenent or om ssion froma statenent of issues raised on

appeal defeats effective appellate review " Comonwealth v.

Silver, 499 Pa. 228, 238 (1982) ("[t]he waiver provision of Rule

1925(b) is clearly discretionary."); see also Conmonwealth v.

Rodri quez, 674 A 2d 225, 227 n.3 (Pa. 1996) (sane).

12



Despite these authorities, sone Pennsylvania courts began
applying Rul e 1925(b) to waive appellate rights routinely for

failure to conply with the Rule. See, e.qg., Conmonwealth v.

Phillips, 601 A 2d 816, 822-23 (Pa. Super. C. 1992) (failure to
file Rule 1925(b) statenent deenmed wai ver unless "strong public

i nterest outweighs the need to protect the judicial systemfrom
i nproperly preserved issues."). However, in 1994, this trend

shi fted when Pennsyl vania courts began to apply Pennsyl vani a
Rule of Crimnal Procedure 1410. Rule 1410(B)(1)(c) states:

"I ssues raised before or during trial shall be preserved for
appeal whether or not the defendant elects to file a
post - sentence notion on those issues.” Courts found that Rule
1410 superceded the requirenents of Rule 1925(b); failure to

file a Rule 1925(b) statenent no |longer resulted in a waiver.

See, e.q9., Commonwealth v. Monroe, 678 A 2d 1208 (Pa. Super C.
1996) (excusing failure to file Rule 1925(b) statenent because
of Rule 1410 and because the record adequately preserved issues

on appeal ); Comopnwealth v. Cortes, 659 A 2d 573 (Pa. Super. C.

1995) (no automatic waiver for failure to file Rule 1925(b)

statenent).

13



Then the Pennsyl vania Suprene Court, deciding Commonweal t h

v. Lord, 553 Pa. 415 (1998), on COctober 28, 1998, held the

requi renents of Rule 1925(b) survived Rule 1410:
fromthis date forward, in order to preserve their
clainms for appellate review, Appellants nust conply
whenever the trial court orders themto file a
Statenment of Matters Conpl ai ned of on Appeal pursuant
to Rule 1925. Any issues not raised in a 1925(b)
statement will be deenmed wai ved.

Despite this mandate, only one week | ater the Pennsylvania
Superior Court, w thout discussing Lord, undertook nerits review

of an issue not raised in a Rule 1925(b) statenent because the

record adequately allowed consideration. See Conmonwealth v.

Eddi ngs, 721 A 2d 1095, 1098 n.5 (Pa. Super. C. Nov. 6, 1998)
(discussing jury racial bias issue, despite absence of that
issue in the Rule 1925(b) statenent, because certified record
al |l owed revi ew).

Fol | ow ng Eddi ngs, three cases addressing the effect of a
failure to file a Rule 1925(b) statenent, or failure to file an
i ssue in such a statenent, have further challenged the clarity

of Lord's prospective rule.

"The decision issued 224 days after Adans’ conviction;
9 days before his appellate rights were reinstated nunc pro tunc;
16 days before he filed his direct appeal; 41 days before Judge
A azier ordered Farrell to file a Rule 1925(b) statenent; 110
days before Farrell failed to file a tinmely Rule 1925(b)
statenent; 127 days before Judge A azier issued his post-trial
opi nion; and 408 days before the Superior Court denied Adans’
appeal .

14



In Conmmonwealth v. Shaffer, 763 A 2d 411, 412 n.1 (Pa.
Super. C. 2000), appellate counsel sought to raise issues of
i neffective assistance of trial counsel. Trial counsel, filing
the Rule 1925(b) statenent, had neglected to assert his own
deficiency. The court held that because appell ate counsel had
rai sed the issue of trial counsel’s ineffectiveness "at the
first opportunity to do so," appellant’s failure to include the
i neffectiveness argunent in a Rule 1925(b) statenent woul d be
excused. Shaffer, 763 A 2d at 412 n. 1.

I n Johnson, 565 Pa. 51, the Pennsylvania Suprene Court held
t hat where appellate counsel failed to include an issue in a
Rul e 1925(b) statenent, and later clainmed this failure
constituted ineffective assistance of counsel, that claimshould
be addressed on its nerits by the Superior Court (after
appoi nt nent of new appel |l ate counsel ), notw thstanding the
absence of the ineffectiveness claimfromthe Rule 1925(b)
statenment. Johnson, 565 Pa. at 60.

Finally, in Commonwealth v. Daval os, 779 A 2d 1190 (Pa.

Super. C. 2001), the Superior Court addressed the nerits of a
claimof ineffective assistance of trial counsel despite a total
failure to file any Rule 1925(b) statenent under a trial court
order. The court held that Johnson’'s "attenpt to clarify" Lord

meant that a claimof ineffective assistance of trial counsel

15



was revi ewabl e on appeal, even if it had not been presented in a
Rul e 1925(b) statenent. Davalos, 779 A 2d at 1192.
The Suprenme Court has recently granted a petition to review

anot her case interpreting Rule 1925. See Commpbnwealth v.

Frazier, 798 A 2d 1273 (Pa. 2002). The court will resolve the
foll ow ng issue:
Whet her the Superior Court erred in holding that
Petitioner's clainms were wai ved because he did not
file a statenment of nmatters conpl ai ned of on appeal as
set forth in Pa.R A P 1925(b) ?8
The issue here is whether any of Adans’ clains before this
court were procedurally defaulted on an adequate state ground.
1. | neffective Assistance of Trial Counsel
At the tinme of Adans’ procedural default (February 15,
1999) the Lord rule, itself a departure from existing precedent,

was 110 days old. The rule was not then "firmy established and

regularly followed," Janes v. Kentucky, 466 U. S. at 348, and

was not "consistently or regularly applied.” Johnson v.

M ssissippi, 486 U S. at 589. The only reported case applying

Rul e 1925(b) between COctober 28, 1998, and February 15, 1999,
was Eddi ngs, and that excused a failure to include an issue in a
Rul e 1925(b) statenent despite Lord’ s mandate. Soon after, the

Suprene Court and the Superior Court considered the Lord rule,

8The Superior Court opinion is unpublished and
unavai |l abl e.
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but neverthel ess reached the nerits of appeals raising issues of
i neffective assistance of counsel not raised in Rule 1925(b)

st at enent s. See Johnson, 565 Pa. 51; Shaffer, 763 A . 2d at 412

n.1; and Davalos, 779 A 2d 1190. The precise timng of the

procedural defaults in Johnson, Shaffer, and Davalos, in

relation to Lord, is not known. Even so, the "state courts'
refusal in this instance is [not] consistent with other
decisions." Doctor, 96 F.3d at 683-84.

Under these circunstances, the Superior Court denial of
nmerits-based review of Adans’ clains was not based on a firmy
established state rule, and is not an adequate procedural bar to
federal habeas review. |If Adans clains of ineffective
assi stance of trial counsel have nerit,® then relief nust be
avai | abl e notw thstandi ng Rul e 1925(Db).

2. Deni al of Due Process, Equal Protection

Adans asserts that the trial court sentenced him "beyond
the guideline, and used a non-existent nethod," and he was

"denied his right to a public trial,” in violation of due
process and equal protection.

Lord’ s rul e has not been underm ned with respect to clains
ot her than those of ineffective assistance of counsel. The

Suprene Court in Johnson reaffirnmed the inportance of Rule

1925(b) when eval uating "substantive" objections to proceedings

°The court takes no position on this issue.
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inthe trial court. Johnson, 565 Pa. at 59. Except for denials
of ineffective assistance of counsel, Lord has been consistently

foll owed. See, e.qg., Commonwealth v. Kinble, 756 A 2d 78 (Pa.

Super. C. 2000) (refusal to review sufficiency of evidence and
sentenci ng i ssues where appellant had not filed a tinely Rule
1925(b) statenent). Interests of federalismrequire this court
to adhere to the Lord bright line test until there is
substantial evidence it is not being applied consistently.
Where there are no Pennsyl vania cases after Lord review ng
clains for due process, equal protection, or sentencing
violations not raised in Rule 1925(b) statenents, Adans’ default
of these clains on February 15, 1999, is an adequate state
procedural bar to federal habeas review

These clains are precluded by Adans’ failure to include
themin a properly filed Rule 1925(b) statenent.

3. Deni al of Right to Appeal

Adans asserts that he was unable to file a state appeal
because of his appellate counsel’s ineffectiveness. This claim
i s unexhausted; it was not been presented to the state courts.°
Additionally, this court |acks the power to conpel the state

courts to hear Adans’ appeal

't is also now procedural |y defaulted. See supra

n.5. Adanms does not assert that this procedural default is not
i ndependent and adequat e.

18



C. Cause and Prejudice

Adans | acks cause and prejudice to excuse procedural
default of his due process clains. Prejudice nust be external
to his defense and not, as he clains, the ineffectiveness of

counsel itself. See Edwards, 529 U. S. at 525 (2000). There is

no evi dence that Judge d azier appointed Farrell personally, and
no evidence that Farrell had previously failed to file Rule
1925(b) statenents before Judge A azier's court.! Al though
Judge d azier’s opinion could be read to suggest that he knew of
Farrell’ s likely ineffectiveness before appointing him there is
insufficient evidence of record to establish that the state
court deliberately appointed counsel for petitioner who woul d
fail to conply with the state’s appellate rules.

| f Adans established that Judge d azi er appoi nted Farrel
knowi ng that he would sit on his client’s rights, then he woul d
have established cause (and |ikely prejudice) for his procedural
default. Judge G azier’s opinion, while itself providing

evi dence supporting Adans’ claimof cause, is subject to

“Farrell was the appellate counsel in Commonweal th v.
Rodriguez. In that 1996 case, appellant was not ultimtely
prejudiced by failure to file a Rule 1925(b) statenent with the
trial court. See Rodriguez, 674 A 2d 225, 227 n. 3 (Pa. 1996)
(uphol di ng Superior Court’s reversal of trial court’s dism ssal
of post-trial motions for failure to conply with Rul e 1925(b)).
The identity of the trial court judge in Rodriguez is unknown.

It is unclear if, as here, Farrell was the attorney whose
negligent failure to file a Rule 1925(b) statenent resulted in a
procedural default.
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multiple interpretations. The court can not conclude, as a
matter of |law, that Adans has established state court action as

external cause prevented himfromconplying with Rule 1925(b).

D. Fundanental M scarriage of Justice

Adans nmakes no claimof actual innocence based on newy
di scovered evidence. Therefore, no fundanental m scarri age of
justice wll result fromhis being denied federal habeas relief

on grounds two and three of his petition.

I11. Conclusion

Havi ng concl uded that Adanms’ is not procedurally barred
froma claimof ineffective assistance of trial counsel, the
court will remand this action to Chief Mgistrate Judge Melinson
for an evidentiary hearing on the nerits of this claim Adans
second claimis procedurally defaulted, and his third claimis
unexhausted and procedural ly defaulted; neither may be
consi der ed.

The R&R s conclusion that Adans’ second and third grounds
for relief nmust be dismssed will be approved. Adans’ petition
will be remanded to Chief Magistrate Judge Melinson for an
evidentiary hearing on his claimof ineffective assistance of

trial counsel
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N THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVANI A

ANTHONY ADAMS : GAVIL ACTI ON
V.
KENNETH K. KYLER, et al. ; No. 01-0627
ORDER

AND NOW this 15th day of August, 2002, on consideration of
Adans’ Petition for Habeas Corpus (#1), the Governnent’s
Response (#20), the Report and Recommendati on of Chi ef
Magi strate Judge Melinson (#21), Petitioner’s Qbjections (#22),
Petitioner’s Reply (#31), the Governnent’s Sur-Reply (#33),
after holding an evidentiary hearing at which all parties had
the opportunity to be heard, and for the reasons given in the
f oregoi ng nenorandum it i s ORDERED that:

1. Petitioner’s (bjections (#22) and Reply (#31) are
SUSTAI NED | N PART AND OVERRULED I N PART. The Report and
Recommendat i on of Chief Magistrate Judge Melinson (#21) is
APPROVED | N PART

A Chi ef Magi strate Judge Melinson’s
concl usi ons about Adans’ second and third
clains for habeas relief are APPROVED.
Adans’ second and third clains for habeas
relief are DI SM SSED

B. Chi ef Magi strate Judge Melinson s concl usion
that Adans’ claimof ineffective assistance
of trial counsel is procedurally defaulted
is NOI APPROVED. This claimwas presented
to the state courts: the procedural default
does not provide an adequate basis for
denyi ng federal review on the nerits.

2. This action is remanded to Chi ef Magi strate Judge
Melinson for an evidentiary hearing on Adans’ cl ai m of
i neffective assistance of trial counsel.

Norma L. Shapiro, S.J.



