IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

M CHAEL VERSACE : CIVIL ACTI ON
V.
JO ANNE B. BARNHART ; No. 01-3909

VEMORANDUM AND ORDER

Norma L. Shapiro, S.J. August 14, 2002

M chael Versace (“Versace” or “Plaintiff”), filing this
action pursuant to 42 U S.C. 8§ 405(g), appealed the final
deci si on of the Conm ssioner of Social Security (“the
Conmi ssioner”), who had denied his clains for Disability and
| nsurance Benefits (“DIB’) under Title Il of the Social Security
Act. Versace and the Conm ssioner both noved for summary
j udgnment; these notions were referred to Chief Mgistrate Judge
James R Melinson (“Judge Melinson”) for a Report and
Recomendation (“R&R’). Judge Melinson recommended granting the
plaintiff’s notion and remanding to the Comm ssioner for further
proceedi ngs. After consideration of the pleadings and briefs,
including the plaintiff’s objection to the R&R, the report wll
be approved, but the recommendation to grant the plaintiff’s
motion for summary judgnment will not be adopted. The court wll
remand this case to the Conmm ssioner to: (1) consider evidence of
nonexertional limtations; and (2) explain why Versace’'s
testi nony was discredited.

Backgr ound?
On Septenber 19, 1995, Versace filed an application for DB
Versace clained he had been disabled since May 8, 1993, by a

'Facts taken from Judge Melinson’ s R&R
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herni ated disc and chronic hepatitis C. Plaintiff’'s date of |ast
i nsurance for entitlenment to DB was Decenber 31, 1993. H's
claimwas denied initially and on reconsideration. Versace filed
atinmely request for a hearing before an Adm ni strative Law Judge
(“ALJ"). On Septenber 19, 1997, the ALJ conducted a hearing at
whi ch he received testinony from Versace, who was represented by
counsel. The ALJ denied Versace’'s clains for benefits on
Decenber 15, 1997. Versace filed a tinmely request for review by
the Appeals Council. On June 30, 1999, the Appeals Counci
remanded the matter for the ALJ to give full consideration to the
treating neurologist’s report and to reconsi der Versace's

t esti nony.

On Septenber 8, 1999, the ALJ held a second adm nistrative
hearing. The ALJ received testinony from Versace, who was
represented by new counsel, and again denied Versace's clains for
benefits. Versace filed a tinely request for review which was
deni ed by the Appeals Council on June 15, 2001, so that the ALJ s
deci si on becane the final decision of the Comm ssioner.

Havi ng exhausted admi nistrative renmedi es, Versace filed a
conplaint with this court for review of the Conmm ssioner’s final
deci si on denying benefits. Versace clains that the ALJ: (1)
failed to consider the actual demands of his past rel evant work
in finding that he retained the ability to return to it; (2)
failed to find that he was limted to sedentary work;
(3)inproperly rejected the 1995 and 1997 opinions of his treating
physician (“Dr. Wner”); (4) failed to contact Dr. Wner to
obtain clarification of his reports; and (5) failed to find his
testinmony credible.

Judge Melinson in his R&R found that: (1) Versace's first
contention that the ALJ erred in finding that he could not return
to his past work was an inaccurate statenent of the ALJ's
decision; (2) substantial evidence supported the ALJ s deci sion



not to assign controlling weight to Dr. Wner’s 1995 and 1997
opinions; (3) it was not error for the ALJ to find that Versace
was not limted to sedentary work; (4) the ALJ erred in failing
to di scuss objective evidence of nonexertional limtations found
by Versace’s treating doctors and therapists; and (5) since the
ALJ failed to discuss evidence of nonexertional |imtations, the
court could not determ ne whether the ALJ gave appropriate wei ght
to Versace’s alleged limtations. Judge Mlinson recomended
that the plaintiff’s notion be granted and the case remanded to
the Comm ssioner to clarify whether the ALJ properly considered
evi dence of Versace's nonexertional limtations and restrictions,
in sitting, standing, various postural novenents, and Versace’s
subj ective conpl aints.

Plaintiff, objecting to the R&R, contends that: (1) Judge
Mel i nson incorrectly found that the ALJ s rejection of Dr.
W ner’ s opinion was supported by substantial evidence; (2) the
ALJ’ s inproper rejection of Dr. Wner’s opinion requires that the
Conmmi ssioner’s decision be reversed with instructions to
cal cul ate and award benefits.

1. Discussion

A St andard of Revi ew

Under the nedical -vocational regul ati ons promul gated by the
Conmmi ssioner, a five-step sequential evaluation is used to
eval uate disability clains.? To satisfy this burden, the

2The five steps are

1. If claimant is working in a substantial and gainful activity, a finding on not disabled is
directed. |If not, proceed to Step 2

2. I f claimant does not have any inpairnent or conbination of inpairnments which significantly
limt the claimant’s physical or nmental ability to do basic work activities, a finding of
not disabled is directed. |If there is a severe inpairment, proceed to Step 3

3. If the inpairnent neets or equals criteria for a listed inpairnent(s) in Appendix 1 of
Subpart P of Part 404 of 20 C.F.R, a finding of disabled is directed. |f not, proceed to
Step 5.



cl ai mant must show an inability to return to his fornmer work. |[f
t he cl ai mant makes this show ng, the burden of proof then shifts
to the Commi ssioner to show that the clainmant, given his age,
education and work experience, has the ability to perform
specific jobs existing in the econony. See Rossi v. Califano,
602 F.2d 55, 57 (3d Cir. 1979).

Judi cial review of the Commi ssioner’s final decision is

l[imted, and this court is bound by the factual findings of the
Comm ssioner if they are supported by substantial evidence and

deci ded according to correct |egal standards. See Fargnoli v.
Halter, 247 F.3d 34, 38 (3d Cr. 2001). Substantial evidence is
such rel evant evidence as a reasonable m nd m ght accept as
adequate to support decision. 1d at 38.

Despite the deference to adm nistrative decisions inplied by
this standard, the court retains the responsibility to scrutinize
the entire record and to reverse or remand if the Conm ssioner’s
decision is not supported by substantial evidence. Smth v.
Califano, 637 F.2d 968, 970 (3d Cr. 1981). The court reviews de
novo the parts of the Magistrate Judge s Report and
Reconmendati on to which Versace objects. 28 U S.C. 8§
636(b) (1) (O (2001).

B. Versace’' s bj ections

Versace first argues that substantial evidence did not
support the ALJ's rejection of Dr. Wner’'s report because
obj ective nedi cal evidence supports the report. A treating
physician’s medical opinion is to be given controlling weight

4. If claimant retains the residual functional capacity to perform past relevant work, a
finding of not disabled is directed. If not, proceed to Step 4.

5. The Commi ssioner will then consider the claimant’s residual functional capacity, age,
education, and past work experience in conjunction with the criteria listed in Appendix 2
to deternine if the clainant is or is not disabled.

20 C.F.R §§ 404.1520(b)-(f)



when it is “well-supported by nedically acceptable clinical and
| aboratory diagnostic techniques and is not inconsistent with
ot her substantial evidence” in the claimant’s case record.” 20
C.F.R 8 404.1527(d)(2). The “ALJ may reject a treating

physi cian’s opinion on the basis of contradictory nedical

evi dence, and may afford a nedical opinion nore or |ess weight
dependi ng upon the degree to which supporting explanations are
provi ded and whether the treating doctor is a specialist.”
Frankenfield v. Bowen, 861 F.2d 405, 408 (3d Cr. 1988); 20
C.F.R 8 404.1527(d). However, the ALJ nust reject a “treating
physi cian’s opinion only on the basis of contradictory nedical

evi dence” as opposed to his or her own credibility judgnents,
specul ation or lay opinion. Plumer v. Apfel, 186 F.3d at 429.

According to Versace, Dr. Wner’s 1995 assessnent was
supported by a 1992 EM5 report. The ALJ did not discuss this
report in his opinion. However, the ALJ is not required to
di scuss every nedical record; he need only explain his evaluation
of the relevant nedical evidence. See Wier v. Heckler, 734 F.2d
955, 963 (3d GCir. 1984). Judge Melinson correctly found that
al t hough the ALJ did not discuss the 1992 EMG report, the
om ssion does not constitute reversible error because the rest of

t he evidence, including a 1992 nerve conducti on study, supports
the ALJ' s concl usion.

Versace al so argues that the ALJ erred in finding Dr.
Wner’s report inconsistent with the record because the ALJ
m stakenly attributed Versace' s physical therapist’s report to
Dr. Wner. (Tr. 128-135). The ALJ's error does not constitute
reversi ble error because, as with the om ssion of the EMG report,
t he remai ni ng evi dence al so supports the ALJ s concl usi on.

The ALJ specifically rejected, as inconsistent with the
record, Dr. Wner’'s 1997 concl usion that Versace was only capabl e
of four hours of work each day since 1989. The ALJ reason’s were



that: (1) Dr. Wner found no neurol ogical deficits during the
relevant time period; (2) in January 31, 1990, a physical

t herapi st stated that Versace was wal king up to two nmles a day;
(3) in January, 1991, a Heal thmark physician found Versace
capable of lifting up to twenty pounds; (4) in July, 1991, Dr.
W ner noted that Versace was exercising and walking a mle per
day despite his | ow back pain; (5 Dr. Rucker and other
Heal t hmar k physi ci ans reported from 1990 through 1993, that
Versace was able to return to light duty work. R&R at 13.
Contradi ctory nedi cal evidence supported the ALJ' s decision to
reject Dr. Wner’s opinion.

The ALJ did not err in finding that Versace was not |limted
to sedentary work. The record supports a finding that Versace
was able to |ift up to twenty pounds and wal k one to two m | es,
which is consistent with the requirements of |ight work under the
regul ations. See 20 C.F.R 8 404.1567(b).

However, the ALJ failed to discuss findings by Versace’s
treating doctors and therapists, of various environnmental
restrictions and nonexertional physical |imtations,
significantly inpairing Versace's ability to performthe ful
range of |ight work.

In Cctober, 1989, Versace’s physicians and therapists
recommended that, due to his liver inpairnment, Versace shoul d
avoi d exposure to pesticides, solvents, and chemicals. An
inability to work with chem cals, solvents, or pesticides is
consi dered a nonexertional restriction limting the ability to
performcertain jobs. See 8 404.1571(d); Social Security Ruling
(“SSR") 83-14. Fromthe date of Versace’'s accident, Versace's
physi ci ans al so found that Versace had ot her nonexerti onal
physical limtations. Versace' s physical therapists perfornmed a
functional capacity assessnment which determ ned Versace was
limted to only occasional performance of the follow ng



novenent s: bendi ng, stooping, squatting, craw ing, crouching,
kneel i ng, reaching, and bal anci ng.

The ALJ may accept or reject parts of the evidence, but he
nmust give a reason for discounting the evidence he rejects. See
Adorno v. Shalala, 40 F.3d 43, 48 (3d Cr. 1994). Since the ALJ
did not discuss evidence of nonexertional physical and

environmental limtations, the court cannot determ ne whether the
ALJ properly discounted: (1) probative evidence of nonexertional
limtations; and (2) Versace' s testinony.

If the ALJ credits evidence of nonexertional Iimtations, he
nmust consi der whether Versace's alleged |imtations are supported
by this evidence. The ALJ nust not solely rely upon the Giids to
det erm ne whether Versace is disabled. See 20 CF. R, Pt. 404,
Subpt. P, App. 2 8 200.00(e)(2) (stating that where a claimnt’s
characteristics do not fit neatly into the Gids, the Gids nust
be relied upon only as a framework in considering whether the
claimant’ s functional capacity is dimnished by the nonexerti onal
limtations). The ALJ should obtain testinony froma vocati onal
expert to determ ne whether Versace is capable of perform ng
ot her jobs which allow for nonexertional limtations.?

Since the ALJ failed to discuss objective evidence of
Versace’'s nonexertional limtations, this court cannot determ ne
whet her the ALJ properly considered evidence of nonexerti onal
limtations, and if the ALJ gave appropriate weight to Versace’'s
testinony. The matter will remanded to the Comm ssioner for
further consideration.

®Any hypot hetical questions posed to the vocational expert
must accurately portray Versace’'s physical inpairnents. See
Chrupcala v. Heckler, 829 F.2d 1269, 1276 (3d Cir.). If the
guestion posed is unsupported by the record, it will be
deficient. 1d.




I11. Conclusion

Versace’ s objection, that substantial evidence did not
support the AL)' s rejection of Dr. Wner’s opinion, wll be
overruled. There is no basis for reversing the Comm ssioner’s
decision with instructions to calculate and award benefits. The
Report of the Magistrate Judge will be approved, but the
Recomendation to grant the Plaintiff’s Mtion for Summary
Judgnent will be denied, the action will be remanded to the
Conmi ssi oner for further proceedings consistent with this
Menmor andum

An appropriate order foll ows.



IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

M CHAEL VERSACE : CIVIL ACTI ON
V.
JO ANNE B. BARNHART ; No. 01-3909
ORDER

AND NOW this 14th day of August, 2002, upon careful
consideration of the Magi strate Judge’'s Report and Reconmmendati on
and Plaintiff’s Objections thereto, and upon independent review
of the Cross Motions for Summary Judgnent filed by the parties,

It is ORDERED t hat:

1. Petitioner’s Objections to the Report and
Recomendati on of Magi strate Judge Melinson (#12) are
OVERRULED.

2. The Report of Chief Magistrate Judge Melinson (#11) is
APPROVED, but the Recommendation is not ADOPTED

3. Plaintiff’s Mdtion for Summary Judgnent (#7) is DEN ED

4. Def endant’ s Mdtion for Summary Judgnent (#8) is DEN ED.

5. The deci sion of the Conmm ssioner denying disability and
i nsurance benefits to Plaintiff is REVERSED and the

action is REMANDED to the Comm ssioner for further
proceedi ngs consistent with this nmenorandum

Norma L. Shapiro, S.J.
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