IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

DANIEL C. JONES, : CIVIL ACTI ON
Plaintiff, : NO.  01- 2476
V. :
AETNA LI FE | NSURANCE COVPANY
an

JANNEY MONTGOMERY SCOTT, | NC.

Def endant s.

VEMORANDUM

BUCKVWALTER, J. August 14, 2002

Def endants, Aetna Life Insurance Conpany (“Aetna”) and
Janney Montgonery Scott, Inc. (“Janney”) have filed separate
nmotions for summary judgnent. Daniel C. Jones (“Plaintiff” or
“Jones”) asserts violations of the Enploynent Retirenent |ncone
Security Act of 1974 (“ERISA’), 29 U S. C. 88 1001-1461. Count |
of Plaintiff’'s Conplaint asserts a violation of Section
1132(a)(1)(B), which allows a beneficiary to sue for benefits due
hi m under the ternms of any ERI SA governed benefits plan. Count
Il of Plaintiff’s Conplaint asserts a violation of ERI SA' s
reporting and di scl osure requirenents. For the reasons stated
bel ow, both Aetna and Janney’s notions for sumrary judgnent are
GRANTED.

l. FACTS



Plaintiff is a fornmer enployee of Janney. On My 21,
1999, while he was still enployed at Janney, Plaintiff was
i nvol ved in a one vehicle autonobil e accident in Pennsylvani a,
unrelated to his enploynment at Janney. As a result of this
accident, Plaintiff suffered serious spinal injury, which
rendered hima paraplegic. Police investigation detected an odor
of alcohol on the Plaintiff’s breath at the scene of the
accident. Toxicology tests adm nistered at the hospital
i medi ately after the accident revealed that Plaintiff’s bl ood
al cohol level was .157%*

Follow ng this accident, Plaintiff nmade clains through
hi s enpl oyer provided insurance. Plaintiff believes he is
entitled to benefits through an Accidental Death and
D snenber nent policy provided by Janney to participating
enpl oyees. The Accidental Death and D snenbernent coverage was
part of a basic |life insurance policy which had been issued to
Janney by Aetna (hereinafter referred to as the “Plan”). Aetna,
who mai ntai ned sole authority to determ ne whet her Janney
enpl oyees were entitled to benefits, denied Plaintiff’s claim
based upon a limtation it asserted existed in the policy, which

excl uded coverage for accidents resulting fromthe use of

1. Under Pennsylvania law, the legal |inmt of blood al cohol content while
operating a vehicle is 0.10% See 75 Pa. Cons. Stat. Ann. § 3731 (West 1996).
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al cohol. Aetna’ s denial of benefits pronpted Plaintiff to file
the instant suit.

By way of background, Janney purchased the subject
G oup Life and Accident and Health Insurance Policy from Aetna
t hrough a request for proposals selection process. Aetna sent
its proposal to Janney on or about Septenber 24, 1998. Aetna’s
proposal was a fifteen-page docunent outlining, in bullet point
fashion, the group plan for Life Insurance and Accidental Death
and D snenbernent coverage. On page seven of this proposal,
Aetna stated that no benefits woul d be payable for a | oss caused
or contributed by use of al cohol.

Janney accepted Aetna’ s proposal, and the policy went
into effect on Novenber 1, 1998, approximately six nonths before
Plaintiff’s autonobile accident. For the next year and a half to
two years, Janney and Aetna worked toward finalizing the Plan
docunents. It is not clear why the Defendants were unable to
finalize the Plan docunents in a nore tinely fashion. However,
it appears that Defendants were still negotiating the terns of
the policy and that Aetna enpl oyees in charge of the Janney
account were overworked.

During this negotiation process, before the Plan
docunents were finalized, Plaintiff suffered the spinal cord
injuries as a result of his autonobile accident. The accident

pronpted Plaintiff to nake an oral request to Janney for a copy



of the insurance policies which would describe any benefits to
whi ch he was entitled. Because there was no finalized version of
the Pl an docunents at the tinme of Plaintiff’s request, Janney
sent Plaintiff a draft copy of the insurance booklet. Each page
of the booklet had the word “sanple” printed or waternmarked
di agonal | y across the page. In the cover letter sent along with
the draft booklet, Aetna stated that there nmay be sone changes
before the final printing and that all benefits would be paid
based upon the final approved version. The draft booklet sent to
Plaintiff is simlar in formand content to the proposal Aetna
sent to Janney in Septenber 1998, in response to Janney’'s request
for proposals and states that no benefits will be paid for a | oss
caused or contributed to by use of al cohol.

Pl an docunents were not finalized by Defendants until
soneti me between the summer of 2000 and Oct ober 2000,
approximately one and a half to two years after the effective
date of the policy, and nore than six nonths after Plaintiff was
deni ed benefits pursuant to the al cohol exclusion contained in a
draft version of the Accidental Death and D snenbernent Policy.
The finalized Plan docunents are simlar in formand content to
t he proposal Aetna submtted in Septenber 1998, in response to
Janney’ s request for proposals and to all prior draft docunents
mai nt ai ned by Defendants. Mst relevant to the instant

litigation, the finalized Plan docunents stated that no benefits



will be paid for a | oss caused or contributed to by use of
al cohol .

Plaintiff commenced the instant suit on May 18, 2001,
all eging that Defendants inproperly denied Accidental Death and
D smenbernent benefits to himin violation of Section
1132(a) (1) (B) of ERISA, which allows a beneficiary of an ERI SA-
governed benefits plan to sue for “benefits due to hi munder the
terms of the plan.” Plaintiff also seeks statutory penalties
pursuant to Section 1132(c)(1) of ERISA claimng that Defendants
failed to provide himw th requested information in violation of

ERI SA's reporting and disclosure requirenents.

1. STANDARD

A notion for sunmary judgnment shall be granted if the
Court determines “that there is no genuine issue as to any
mat erial fact and that the noving party is entitled to judgnent
as a matter of law” Fed. R Cv. P. 56(c). In addition,
“[i]nferences to be drawn fromthe underlying facts contained in
the evidential sources . . . nmust be viewed in the |ight nost
favorable to the party opposing the notion. The non-novant’s
al  egati ons nust be taken as true and, when these assertions
conflict with those of the novant, the former nust receive the

benefit of the doubt.” Goodnman v. Mead Johnson & Co., 534 F. 2d

566, 573 (3d G r. 1976). However, if the nonnovant’s evidence is

merely colorable, or is not significantly probative, or just
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rai ses sone netaphysical doubt as to the material facts, summary

j udgment may be granted. Matsushita Elec. Indus. Co. v. Zenith

Radio Corp., 475 U.S. 574, 586, 106 S. Ct. 1348, 1355, 89 L. Ed.

2d 538 (1986), Anderson v. Liberty Lobby, Inc., 477 U S. 242,

249-50, 106 S. . 2505, 2511, 91 L. Ed. 2d 202 (1986).

L1l DI SCUSSI ON

A Deni al of Benefits

Def endant Aetna noves for summary judgnent on
Plaintiff’s claimfor denial of benefits under 29 U S. C. 8§
1132(a) (1) (B). Co-Defendant Janney naintains, and all parties
appear to agree, that the decision to deny benefits to Plaintiff
was solely in the discretion of Aetna, and therefore, Janney is
not |iable under Section 1132(a)(1)(B) of ERI SA

In Firestone Tire & Rubber Co. v. Bruch, 489 U S. 101,

115, 109 S. C. 948, 956-57, 103 L. Ed. 2d 80 (1989), the Suprene
Court held that:

a deni al of benefits chall enged under

81132(a)(1)(B) is to be reviewed under a de novo

standard unl ess the benefit plan gives the

adm nistrator or fiduciary discretionary authority

to determne eligibility for benefits or to

construe the terns of the plan.
When a benefit plan gives an adm nistrator discretionary
authority to determne eligibility for benefits, application of a

deferential arbitrary and capricious or abuse of discretion



standard of review is appropriate. See Stoetzner v. United

States Steel Corp., 897 F.2d 115, 119 (3d Cr. 1990).

The Pl an before the Court does contain | anguage gi ving
Aetna the discretion to nmake eligibility determ nations.
Specifically, the Plan provides that Aetna is the ERISA O aim
Fiduciary “wth conplete authority to review all denied cl ains
for benefits under this policy.” This authority includes the
“discretionary authority to: determ ne whether and to what extent
enpl oyees and beneficiaries are entitled to benefits; and
construe any di sputed or doubtful terns of the policy.” The Plan
further provides that “Aetna shall be deened to have properly
exerci sed such authority unless Aetna abuses its discretion by
acting arbitrarily and capriciously.”

Despite this direct |anguage granting discretion to
Aetna and indicating that application of a deferential arbitrary
and capricious standard of reviewis appropriate, Plaintiff
argues that a heightened formof arbitrary and capri cious
standard of reviewis proper in this case because Aetna both
funds the Plan and nakes benefits determ nations and thus, a
conflict of interest is present. Under applicable Third Grcuit
case |l aw, heightened scrutiny is required when an insurance
conmpany both funds a plan and interprets the plan and nakes pl an

benefit determ nations. Pinto v. Reliance Std. Life Ins. Co.,

214 F.3d 377, 387 (3d Cr. 2000). Wen this conflict is present,



a court is “to apply the arbitrary and caprici ous standard, and
integrate conflicts as factors in applying that standard,
approximately calibrating the intensity of [the Court’s] review
to the intensity of the conflict.” 1d. at 393. This sliding
scal e approach requires a district court “to consider the nature
and degree of apparent conflicts with a view to shaping [the

Court’s] arbitrary and capricious review of the benefits

determ nations of discretionary decisionnmakers.” |d.
Under an arbitrary and capricious standard, “an
admnistrator’s decision will only be overturned if it is w thout

reason, unsupported by substantial evidence or erroneous as a
matter of law.” Pinto, 214 F.3d at 387 (internal quotations
omtted). |If | were to apply this extrenely deferenti al
arbitrary and capricious review, | would agree with Aetna’s
decision to deny Plaintiff benefits because there is credible
evi dence which was relied upon by Aetna to support its decision.
First, Aetna points to the |anguage in the Plan docunents which
unequi vocal |y st ate:
Limtations This coverage is only for | osses caused

by accidents. No benefits are payable

for a |l oss caused or contributed to by:

Use of al cohol, intoxicants, or drugs,

except as prescribed by a physician. An

accident in which the bl ood al cohol

| evel of the operator of the notor

vehicle neets or exceeds the | evel at

whi ch intoxication would be presuned
under the | aw of the state where the



acci dent occurred shall be deenmed to be
caused by the use of al cohol.

Next, Aetna relies on its analysis of the police
report, the toxicology report, the operative report fromthe
hospital and the nedical records relating to Plaintiff’s accident
and injury. The police report indicated the snell of alcohol on
Plaintiff’s breath and the likelihood of alcohol being the
contributing cause of the accident. The toxicology reports
evi dences that Plaintiff’s bl ood al cohol content was .157% at the
time of the accident, a level in excess of what Pennsylvania
presunes an adult to be driving under the influence of alcohol to
a degree which renders the person incapable of safe driving.
Therefore, given that al cohol was a contributing factor in
Plaintiff’s accident and the Plan did not provide benefits for
such accidents, Aetna’ s decision to deny benefits was not
“W t hout reason, unsupported by substantial evidence or erroneous
as a matter of law”

However, applying a heightened arbitrary and caprici ous
review, nmy reviewis deferential, but not absolutely deferential.
“Therefore, [I] ook not only at the result-—-whether it is
supported by reason-—but at the process by which the result was
achieved.” Pinto, 214 F.3d at 393. 1In doing so, Plaintiff
rai ses one problem at the tine that Plaintiff sustained his
spinal injury which resulted in paraplegia on May 21, 1999, there

was no official or finalized witten docunent that descri bed the



paraneters of the Accidental Death and D snenbernment coverage to
which Plaintiff was entitled. Plaintiff relies on the
informati on he received from Janney in response to his request
for Plan docunents after the accident to support this contention.
By |etter dated August 10, 1999, Janney replied to Plaintiff’s
request for Plan docunents by sending hima benefit booklet and a
cover letter which advised himthat:

Since our booklet is still under review, | have

encl osed a copy of the drafted version of the

bookl et. There may be sone changes before the

final printing. Please note that all benefits

will be payable based upon the final approved

version. Wen the final version becones
avai lable, we will forward a copy to you

(Enmphasis in the original). Discovery in this litigation further
reveal ed that, although the Accidental Death and D snmenber nent
Policy went into effect on Novenber 1, 1998, Aetna and Janney had
not yet come to an agreenent on every issue of the group

i nsurance Aetna was providing to Janney enpl oyees and conti nued
negotiating the ternms of the insurance contract. Although Aetna
printed several drafts of the Plan docunents, it was not until
sonetine after the sunmer of 2000 and possibly as | ate as October
2000, that Aetna printed the finalized version of the Plan

bookl ets for distribution to Janney enpl oyees. Neither Aetna nor
Janney explain why the Plan docunents took so long to finalize

and di stri bute.
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At first glance, this scenario presents a significant
potential for abuse in analyzing benefit clains. As |long as
Aetna stated that the Plan docunents were not in final form and
that a final determ nation of benefits would be based upon the
final approved version of the policy, Aetna was free to change
the ternms of the policy to suit a position that the clai mant was
not entitled to benefits.

However, upon cl oser exam nation, the delay in
finalizing the Plan docunents appears to be an adm nistrative
snafu and there is |ittle evidence of any suspicious events which
woul d raise the likelihood of self-dealing on Aetna’s part. The
evi dence of bias is |acking predom nantly because Aetna
consistently maintained that the accidents caused or contri buted
to by the use of alcohol, as in Plaintiff’s case, would not be
covered under the Plan. The al cohol exclusion is evidenced as
early as Septenber 24, 1998, prior to Plaintiff’s accident, in
Aetna’s subm ssion in response to Janney’s request for proposals.
In addition, every draft, as well as the final version of the
Pl an docunents, contains the alcohol exclusion as a limtation on
coverage. Aetna’'s internal conputer files also record the Janney
policy as having an al cohol exclusion. Although Plaintiff
conplains that draft versions of the Plan docunents existed
because Defendants were still negotiating substantive issues with

respect to coverage, he has presented no evidence that the
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al cohol exclusion was one of the provisions under negotiation or
t hat the al cohol exclusion was sonething that Janney or Aetna had
considered elimnating fromthe Plan. It is also worth noting
that Trans-General Life |Insurance Conpany of New York provided
i nsurance benefits to Janney enpl oyees i medi ately before the
Aetna policy went into effect. Trans-General’s coverage
explicitly excluded accidental bodily injuries caused or
contributed to by the voluntary use or consunption of any
i ntoxi cant or narcotic, unless used or consuned in accordance
with the directions of a physician. Wile Trans-Ceneral’s policy
does not evidence that Aetna intended to exclude accidents
resulting fromconsunption of alcohol, it does show t hat
Plaintiff was on notice that Janney did not provide its enpl oyees
wth this type of coverage. It further evidences that al coho
excl usi ons appear to be standard in insurance policies, a fact
whi ch is supported by the deposition testinony of Linda Mann, an
Aet na account representative and the affidavit of Janmes P.
Robertson, Aetna s Life, Accidental Death and D snmenbernent, and
Long- Term Care Product Manager.

Finally, Aetna consistently denied Plaintiff’'s claimin
line with the al cohol exclusion as it was explicitly witten in
t he docunents descri bed above. On Septenber 1, 1999, Desiree
H cks, an Aetna enpl oyee, investigated Plaintiff’s claimfor

benefits. M. H cks' report stated that Plaintiff was injured in
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an al cohol related accident and that Janney’'s policy contained an
al cohol exclusion clause. On Cctober 21, 1999, Aetna sent
Plaintiff a |etter denying Accidental Death and D snenber nent
benefits to him This letter stated that Plaintiff’s coverage
specifically excluded benefits for a | oss caused or contri buted
to by the use of alcohol, intoxicants, or drugs, except as
prescribed by a physician.

Taking Aetna’ s conflict of interest into consideration
along with the procedural anonalies described above, | find
myself in the mddle of the arbitrary and capricious range, and I
exam ne the facts before Aetna with a noderate degree of
skepticism

Plaintiff relies heavily on general principles of
i nsurance contract interpretation, arguing that the al cohol
exclusion did not exist at the tinme he was injured because that
al cohol exclusion was not witten in a final, official version
until after Plaintiff was injured and therefore, cannot formthe
basis for Aetna’'s decision to deny himbenefits. |In support of
this contention, Plaintiff asserts that “exclusions from an
i nsurance policy nust be clearly worded and conspi cuously

di spl ayed.” Township of Center, Butler County, Pa. v. First

Mercury Syndicate, Inc., 117 F.3d 115, 117 (3d Cr. 1997);

Pacific Indem Co. v. Linn, 766 F.2d 754, 760-761 (3d Cir. 1985).

However, each docunent for which Plaintiff conplains was only in
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draft form does clearly word and conspi cuously display the

al cohol exclusion on which Aetna based its decision to deny
Plaintiff benefits. The cases cited by Plaintiff are inapposite
to his argunent that policy provisions which limt coverage are
not effective against a policyholder when in draft form

The ultinmate question is whether a factfinder could
conclude that Aetna's decision to deny Plaintiff benefits based
upon an al cohol exclusion that existed only in draft formwas the
result of self-dealing instead of the result of a trustee
carefully exercising its fiduciary duties. Because the al cohol
excl usi on was al ways part of the Plan, nost significantly
evidenced in the witten docunents in existence prior to
Plaintiff’s accident, and the undi sputed fact that Plaintiff’s
accident was a result of his intoxication,? Aetna’s decision to
deny him benefits was not “w thout reason, unsupported by
substantial evidence or erroneous as a matter of |aw”

There is no support for the proposition Plaintiff puts
forth that exclusions contained in ERI SA plan docunents in draft
formare not part of the policy. Neither party disputes that the
benefit plan was in effect, providing Accidental Death and

D snmenber nent coverage to Plaintiff at the tinme of his accident.

2. Plaintiff points out that his blood was drawn at the hospital, after the
accident, not at the tinme of the accident. Therefore, Plaintiff argues,
because it takes the hunman body sone tinme to get the al cohol fromthe stonach
to the blood, his blood al cohol content could have been | ower than .157% at
the time of the accident. Plaintiff’s argunent is purely specul ative and
cannot defeat Defendants notions for sumary judgnment.
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Under ERISA, in order for coverage to exist, there is no

requirenent of a witing. See Donovan v. Dillingham 688 F.2d

1367, 1372 (11th G r. 1982) (while ERISA s fiduciary provisions
require the plan to be established pursuant to a witten
instrunment, this is only a responsibility of the adm nistrator
and not a prerequisite to ERI SA coverage). [In Donovan, the

El eventh Circuit formulated the prevailing standard for

determ ning whether a “plan” within the neaning of ERI SA has been
est abl i shed:

In sunmary, a “plan, fund, or progranf under ERI SA

is established if fromthe surrounding

ci rcunst ances a reasonabl e person can ascertain

t he intended benefits, a class of beneficiaries,

the source of financing, and procedures for

recei ving benefits.

Donovan, 688 F.2d at 1373.

The drafts of the subject policy reflect Aetna s intent
to establish a regular and ongoi ng i nsurance benefits program for
Janney enpl oyees. Every witing since Janney selected Aetna to
provide life insurance and health benefits to its enpl oyees
t hrough the request for proposal process clearly set out the
al cohol exclusion. Wiile it is true that Defendants were unable
to finalize Plan docunents until alnost two years after the
policy' s effective date, a reasonable person could easily

conclude fromthe draft documents that accidents resulting from

al cohol consunption would be excluded from cover age.
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Summary Judgnent in favor of both Defendants is
appropriate, for there is no genuine issue of material fact as to
whet her Aetna acted arbitrarily and capriciously in denying
benefits to Plaintiff, even under the noderately hei ghtened
arbitrary and capricious standard of review which | have
conduct ed.

B. Failure to Provide Requested Information

Janney noves for summary judgnent on Count 11 of
Plaintiff’s Conplaint, which asserts a violation of ERI SA' s
reporting and disclosure requirenents by failing to provide
Plaintiff with requested information. In addition, Janney brings
a cross-claimfor indemity agai nst Defendant Aetna, asserting
that, in the event that it is liable for failing to provide
requested information to Plaintiff, any damage suffered by
Plaintiff was substantially caused by Aetna. Aetna nmaintains,
and the parties appear to agree, that Count Il of Plaintiff’s
Conplaint is directed at Janney only. However, Aetna noves for
summary judgnent on Janney’s cross-claimagainst it, arguing that
it cannot be liable for violations of ERISA s reporting and
di scl osure requirenents because it is not the Plan adm nistrator.

Plaintiff alleges that after the accident, he requested
Pl an docunentation from Janney whi ch woul d descri be the insurance
benefits available to himand that those docunments were not

provided to himuntil the summer of 2000. ERISA inposes upon the
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adm ni strators of enployee benefit plans certain reporting and

di scl osure requirenments. The relevant provisions are codified at
29 U.S.C. 88 1021-1031 and 8 1133. Plaintiff does not specify
whi ch di scl osure provision he contends was viol ated by Janney,
however, | assune that his Conplaint at |east alleges a violation
of Section 1024(b)(4). Section 1024(b)(4) provides in pertinent

part:

The adm ni strator shall, upon witten request of
any participant or beneficiary, furnish a copy of
the | atest updated summary plan description, and
the | atest annual report, any term nal report, the
bar gai ni ng agreenent, trust agreenent, contract or
ot her instrunments under which the plan is

est abl i shed or operat ed.

Liability for failure to conply with ERI SA's di scl osure
requi renents is provided by 29 U S.C. 8§ 1132(c) (1), which
provides in pertinent part:

Any adm nistrator . . . who fails or refuses to
conply with a request for any information which
such admnistrator is required by this subchapter
to furnish to a participant or beneficiary (unless
such failure or refusal results frommatters
reasonably beyond the control of the
admnistrator) by mailing the material requested
to the last known address of the requesting
participant or beneficiary within 30 days after
such request may in the court's discretion be
personally liable to such participant or
beneficiary in the amount of up to $100 a day from
the date of such failure or refusal, and the court
may in its discretion order such other relief as
it deems proper.

Plaintiff relies upon this provision in seeking to hold Janney

liable for delay in furnishing the requested information with
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respect to the insurance benefits to which he may have been
entitled to after the accident.

According to Plaintiff, he nmade an ERI SA docunent
request in June of 1999, but that Janney did not conply with that
request until the sumrer of 2000.% Janney was required by § 1132
to furnish the requested information within thirty days of the
request. However, | first note that Plaintiff’s request for
docunents in June of 1999 was an oral request. |If Plaintiff’s §
1132(c) (1) claimis predicated solely on Janney’'s all eged
violation of 29 U S.C. 8 1024(b)(4), the fact that Plaintiff did
not make his docunent request in witing would defeat Plaintiff’s
claim See 29 U . S.C. §8 1024(b)(4) (“The adm nistrator shall,
upon witten request of any participant or beneficiary, furnish a
copy of the | atest updated summary plan description[.]” (Enphasis
added)).* However, it appears that Plaintiff’s counsel made at
| east one foll owup request for Plan docunents in witing on

Decenber 22, 1999. Plaintiff's counsel’s letter stated:

3. According to Mary Ann Mel chiorre, Janney's former Director of Human
Resources, Plaintiff requested a copy of the Long TermDisability Plan and the
Suppl errental Life Insurance Plan on July 27, 1999.

4, An oral request is sufficient to trigger civil penalties for an

adm nistrator’s failure to provide infornmati on when the participant relies on
a section other than § 1024(b)(4). See Crotty v. Cook, 121 F.3d 541, 547-548
(9th Gr. 1997). Thus, a plan’s failure to conply with a participant’s ora
request for information ERISA requires the plan to provide is sufficient to
trigger statutory damages under 81132(c)(1l), provided that ERI SA does not
explicitly state that the request for the relevant docunents or infornation
must be made in witing. See id. at 548.
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It is ny understanding that M. Jones has a

policy with an effective date of Novenmber 1, 1998.

Accordingly, | request that you provide nme with a

copy of the policy and disability bookl et which

was in effect at the tinme of the policy’s

effective date, Novenmber 1, 1998. The only

bookl ets or coverage docunentation that has been

supplied to date concerns docunents which were

prepared after M. Jones’ accident.

Next, | note that Plaintiff’s allegation that Janney
did not conply with his docunent request until the sumrer of 2000
is not entirely accurate. On July 29, 1999, in response to
Plaintiff’s oral request, Janney sent Plaintiff its G oup Long
Term Disability booklet. On August 10, 1999, again in response
to Plaintiff’s oral request, Janney sent Plaintiff a drafted
version of its benefit booklet for life insurance. It is not
clear fromthe record whet her Janney responded to Plaintiff’s
counsel's letter of Decenber 22, 1999. Yet, any failure to
respond to Plaintiff’s counsel’s letter is essentially a
continuation of Plaintiff’s conplaint for failure to respond to
Plaintiff’s oral request.

Thus, Plaintiff tw ce requested information, once
orally in June of 1999 and once in witing, through counsel’s
letter, on Decenber 22, 1999. Janney provided Plaintiff a copy
of the requested information by August 10, 1999. Janney was
required by 8 1132 to furnish the requested information within

thirty days of the request. Plaintiff does not provide the exact

date in June 1999 that he made his oral request for which the
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Court can calculate the start of the thirty-day period.
Furthernore, Janney puts forth supportive evidence in the form of
e-mai | comuni cation between its enployees that Plaintiff’s oral
request occurred as late as July 27, 1999. Thus, it appears that
Janney’ s August 10, 1999 response to Plaintiff’s oral request did
conply with the thirty-day period of 8§ 1132(c)(1). Furthernore,
by the time Plaintiff’s counsel made his witten docunent request
on Decenber 22, 1999, Janney had already provided all relevant
docunentation in its possession by way of its response to
Plaintiff’s oral request.

However, Plaintiff does not conplain of the delay
bet ween his oral request and Janney’s response on August 10,
1999. Nor, does Plaintiff conplain that his counsel’s witten
request was ignored. Rat her, Plaintiff clains that Janney
failed to respond to his request for information about benefits
to which he was entitled because Janney only provided draft
versions of the benefit booklets and not finalized Plan
docunents. Plaintiff further conplains that the delay extends to
sonetinme between the sumer of 2000 and Oct ober 2000, when Janney
finally distributed finalized versions of the Plan docunents.

Again, Plaintiff provides no support for the
proposition that providing docunents in draft form does not
conply with the disclosure requirenents of ERI SA. Reading the

pl ain | anguage of 8 1132(c)(1) objectively, I find that an
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enpl oyee or beneficiary who receives information responsive to
his or her request, albeit in draft form cannot conplain that a
Plan adm nistrator failed or refused to conply with a request for
information. Janney provided Plaintiff with the | atest
docunentation in its possession at the tinme of Plaintiff’s
request. This is all that Janney was required to do.

Furthernore, whether a court awards a plaintiff
nmonet ary damages under 29 U.S.C. 8§ 1132(c)(1) is a matter of

di scretion. Hennessy v. FDIC, 58 F.3d 908, 924 (3d G r. 1995).

I n deci di ng whether to assess a penalty under 8§ 1132(c)(1)(B)

ot hers courts have considered such factors as “bad faith or

i ntentional conduct on the part of the adm nistrator, the |length
of the delay, the nunber of requests nade, the docunents

wi t hhel d, and the existence of any prejudice to the partici pant

or beneficiary.” Fox v. Law Ofices of Shapiro & Kreisnman, No.

ClV.A 97-7393, 1998 W. 175865, at *13 (E.D. Pa. April 13, 1998)

(quoting Pagovich v. Mskowtz, 865 F. Supp. 130, 137 (S.D.N. Y.

1994)). In this case, there is no evidence of these
di scretionary factors wei ghi ng agai nst Janney.

| find that Janney has adequately conplied wth
Plaintiff’s request for information and is not |iable under 29 §
1132(c)(1). Therefore, Janney’s notion for sunmary judgnment as

to Count Il of Plaintiff’s Conplaint is GRANTED. Because Janney
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is not |iable under section 1132(c)(1), Janney’s cross-claim
agai nst Aetna is dism ssed as noot.

An appropriate Order follows.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

DANIEL C. JONES, : CIVIL ACTI ON
Plaintiff, : NO.  01- 2476
V. :
AETNA LI FE | NSURANCE COVPANY
an

JANNEY MONTGOMERY SCOTT, | NC.

Def endant s.

ORDER

AND NOW this 14'" day of August, 2002, upon
consi deration of Defendant Aetna Life Insurance Conpany’s Mtion
for Summary Judgnent (Docket No. 25), Plaintiff’s answer in
opposition thereto (Docket No. 26), and Aetna Life |Insurance
Conpany’s reply (Docket No. 31), it is hereby ORDERED t hat Aetna
Life I nsurance Conpany’s notion is GRANTED

Upon consi deration of Defendant Janney Mont gonery
Scott’s Motion for Summary Judgnent (Docket No. 28), Plaintiff’s
answer in opposition thereto (Docket No. 37) and Janney
Mont gonery Scott’s reply (Docket No. 38), it is hereby ORDERED
t hat Janney Montgomery Scott’s notion i s GRANTED

In Iight of the above Order, granting Janney Montgomnery

Scott’s Mdtion for Summary Judgnent, Janney Montgonmery Scott’s



cross-clai magai nst Aetna Life Insurance Conpany is DI SM SSED as
MOOT.
Judgnent is entered in favor of Defendants Aetna Life

| nsurance Conpany and Janney Montgonery Scott and agai nst

Plaintiff Daniel C Jones.

This case i s marked CLOSED.

BY THE COURT:

RONALD L. BUCKWALTER, J.



