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I. Introduction

Plaintiffs are involved in the business of exporting
clementines fromSpain to the United States for distribution
t hroughout the country. They contend that defendant's order of
Decenber 5, 2001, reaffirmed on Decenber 26, 2001, suspendi ng
i mportation of Spanish clenmentines after the reported detection
of live Medfly larvae in clenmentines shipped from Spain was
arbitrary, capricious and contrary to law, particularly the Plant
Protection Act ("PPA"), 7 U S.C. §8 7701 et seq.

Plaintiffs seek an order vacating the decision to
suspend i nportation under the Admi nistrative Procedures Act
("APA"). They seek declaratory relief and a prelimnary
i njunction agai nst enforcement of the suspension order to permt
the inmportation and distribution of Spanish clenentines within 33
states. They also assert a claimfor breach of contract for
defendant's w thdrawal of inspectors from Spain follow ng the

suspensi on which plaintiffs allege was in derogation of the Spain



Citrus Precl earance Program Wrk Plan to which defendant and
plaintiff |bertrade were signatories.

The adm ni strative record has been produced. The
parties have filed cross-notions for sunmary judgnent.

1. Applicable Legal Standards

In addressing a request for a prelimnary injunction, a
court assesses whether there is a reasonable probability the
movant will succeed on the nerits; whether denial of relief wll
result in irreparable harmto the novant; whether granting relief
Will result in greater harmto the non-novant; and, whether

granting relief would be in the public interest. See ACLU v.

Reno, 217 F.3d 162, 172 (3d G r. 2000). The novant bears the

burden of denonstrating each of these elenents. See Adans v.

Freedom Forge Corp., 204 F.3d 475, 486 (3d CGr. 2000). Al four

factors should favor a prelimnary injunction before such

exceptional relief is granted. See Nutrasweet Co. v. Vit-Mar

Enterprises, Inc., 176 F.3d 151, 153 (3d Cr. 1999).

As a practical matter, a determ nation regarding
i kelihood of success in the context of an APA claimw || often
effectively resolve the nerits of the underlying claimas well.
This is because an APA claimis resolved on a review of the
adm ni strative record, see 5 US.C. § 706, and the court nust
generally review that record to resol ve conscientiously the

request for injunctive relief. Thus, when the request for



injunctive relief can be resolved, the case will generally be
ready for disposition on the nmerits.?
There are generally no genuine issues of material fact

in an APA case. See Cairton Sportsnmen's G ub v. Pennsyl vani a

Turnpi ke Cormin, 882 F. Supp. 455, 463 (WD. Pa. 1995). As a

practical matter, "when a plaintiff who has no right to a trial
de novo brings an action to review an adm nistrative record which
is before the reviewing court, the case is ripe for sunmary

di sposition, for whether the order is supported by sufficient

evi dence, under the applicable statutory standard, or is
otherwi se legally assailable, involve matters of |aw. " Bank of

Commerce of Laredo v. City Nat'l Bank of Laredo, 484 F.2d 284,

289 (5th Gir. 1973).

Under the APA, "[t]he reviewing court shall hold
unl awf ul and set asi de agency action, findings, and concl usions
found to be arbitrary, capricious, an abuse of discretion, or
ot herwi se not in accordance with law" 5 U S.C 8§ 706(2)(A). An
agency decision "is entitled to a presunption of regularity.”

Citizens to Preserve Overton Park, Inc. v. Volpe, 401 U S. 402,

415 (1971). "{T]he court nust consider whether the decision was

! There is no showing or claimof inmnent harmat this
juncture. Any loss resulting fromthe suspension order in the
nost current season has been incurred. Plaintiffs acknow edge
that their primary concern is the potential |oss which may occur
next season if current regulatory proceedi ngs ai ned at providing
new | ong-term saf eqguards are not concluded by the fall.
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based on a consideration of the relevant factors and whet her
there has been a clear error of judgment." 1d. at 416. A choice
of action nmade by an agency upon consideration of the rel evant
factors and rationally related to the facts found is not

arbitrary or capricious. See Baltinore Gas and Elec. Co. V.

National Res. Def. Council, Inc., 462 U S. 87, 105 (1983).

While the "inquiry into the facts is to be searching
and careful, the ultimate standard of review is a narrow one."
ld. A court may not substitute its own judgnent for that of the

agency. See Fertilizer Inst. v. Browner, 163 F.3d 774, 777 (3d

Cr. 1998).
The court's reviewis limted to the whole
adm nistrative record before the relevant agency at the tine of

its deci sion. See 5 U S.C. 8 706; Overton Park, 401 U S. at 420;

Higgins v. Kelly, 574 F.2d 789, 792-94 (3d Gr. 1978); Tw ggs V.

U.S. Snmall Bus. Admn., 541 F.2d 150, 152-53 (3d Gr. 1976).

However, "[a] docunent need not literally pass before the eyes of
the final agency decisionnmaker to be considered part of the

admnistrative record.”" Cdairton Sportsnen's O ub, 882 F. Supp.

at 465. Pertinent information upon which adm nistrative
deci si onnmakers may have relied nmay be considered al though not

included in the record as filed. See H ggins, 574 F.2d at 792-

93.



In maki ng an adm ni strative deci sion, an agency nmay
rely on its own experts and counter expert opinions or
supposi tions about the nental processes of the decisionnakers are
not cogni zabl e absent "a strong showi ng of bad faith or other

i nproper behavior by the agency. See Overton Park, 401 U S. at

420; Society H Il Towers Omers' Ass'n v. Rendell, 20 F. Supp. 2d

855, 863 (E.D. Pa. 1998). A party may not underm ne an agency
decision even with an affidavit of unquestioned integrity from an
expert expressing disagreenent with the views of other qualified
experts relied on by the agency, and a court may not weigh the
contrary views of such experts to assess which may be nore

persuasive. See Marsh v. Oregon Natural Resources Council, 490

U S 360, 378 (1989); Price R Neighborhood Ass'n v. U S. Dept.

of Transp., 1125 F.3d 1505, 1511 (9th Cr. 1997). An agency is

entitled to sel ect any reasonabl e net hodol ogy and to resol ve
conflicts in expert opinion and studies in its best reasoned

j udgnent based on the evidence before it. See Hughes River

Wat ershed v. Johnson, 165 F.3d 283, 289-90 (4th GCr. 1999);

Oregon Environnental Council v. Kunzman, 817 F.2d 484, 496 (9th

Cr. 1987). As a practical matter, were it otherwise, virtually
every agency action involving expertise or technical analyses
coul d be obstructed by a party who engaged an expert willing to
di sagree with the views or conclusions of the experts utilized by

t he agency.



[, Fact ual Backagr ound

Def endant received reports that |ive Mediterranean
Fruit Fly ("Medfly") larvae were found in clenentines purchased
on Novenber 20, 2001 in Avon, North Carolina and on Novenber 27,
2001 in Bow e, Maryland. An investigation by the Systenmatic
Ent onol ogy Laboratory at the Smthsonian Institute determ ned
that the larvae infested clenentines were the "Nadal" brand, a
Spani sh brand of clenentines that had entered the United States
on Novenber 10, 2001 at a Phil adel phia port.?

In response, the Aninmal Plant Health I nspection Service
("APHI S"), an agency of the United States Departnent of
Agriculture ("USDA"), tenporarily suspended the entry of Spanish
clementines into the United States on Novenber 30, 2001. APH'S
i nspectors began exam ning and cutting Spani sh cl enenti nes
t hroughout the United States. By Decenber 3, 2001, APHI S
concluded that the [ive Medfly findings were attributable to a
flaw in the cold treatnent process enpl oyed aboard the vessels
used to transport clenentines from Spain to the United States.

On Decenber 4, 2001 additional live Medfly |arvae were

found in clenentines in Shreveport, Louisiana which were

2 Approximately five percent of Spanish clenentine exports
are shipped to the United States, primarily through the Holt
Term nal in Canden and the Tioga Term nal in Philadel phia.

6



determ ned to have originated from Spain.® On Decenber 5, 2001,
APHI S i nfornmed the Spani sh governnent that the suspension order
was rei nposed and was applicable to shipnments of clenentines that
had not yet left Spain, shipnents in transit from Spain and
shipnents that had arrived at U S. ports but had not been
unl oaded.* The Spani sh governnent was al so notified that
clenmentines currently in the southern tier states, where warner
tenperatures increase the survival rate of Medfly | arvae, were
subject to internal recall and destruction or reshipnent to
northern [ ocations. The USDA did permt clenentines in southern
states to be shipped to northern tier states and one shipload to
be transported to Canada with appropriate safeguards. Three
unl oaded vessels were redirected to foreign ports.

A teamof APH S officials traveled to Spain on Decenber
9, 2001 to identify possible causes for the Medfly | arvae finds

inthe United States. While the inspectors were in Spain, the

3 Prior to these findings, APH S informed Spanish
authorities that clementine inports could resune as it then
appeared that there was an isolated problemw th the cold
treatment aboard only one vessel. Wen the Louisiana Medfly
| arvae were traced back to Spani sh clenentines aboard a different
vessel, however, APH' S concl uded the problem was nore w despread.

4 It appears from comunications to USDA fromthe Spanish
enbassy and Barthco, a custons broker, in the adm nistrative
record that there were three ships at U S. ports at the tine the
suspensi on order was issued and four which arrived the foll ow ng
day.



Spani sh gover nnent made several proposals which were rejected by
APH S inspectors.?®

Follow ng the initial suspension order on Novenber 30,
2001, Medfly larvae findings in the United States were reported
on alnost a daily basis. Larvae exam ned were variously reported
to be gray, brown and black in color. Sonme were curling, although
none were junping. Live Medfly larvae were found throughout the
United States on Decenber 3, 4, 6, 7 and 11, 2001. At |east
eighty dead Medlfy | arvae were found between Decenber 3 and 5,
2001 in M chigan, Connecticut, lahoma, Louisiana and M ssouri.
Over 200 dead | arvae were found between Decenber 5 and 13, 2001
at U S. ports of entry in New Jersey and Phil adel phi a.

As a result of the multiple confirnmed |ive Medlfy
| arvae findings, the Secretary of Agriculture declined a request
to reconsider the suspension order by letter of Decenber 26,
2001. APHI S concluded that the entire cold treatnent process
aboard the vessels needed to be reviewed before inports of

Spani sh cl enentines could safely resune.

°> The Spani sh governnent proposed extendi ng the cold
treatment on vessels in transit to the United States and
offloading the fruit to allow storage for two weeks in seal ed
war ehouses for reshipnment el sewhere, if necessary. APH S
officials were not confident at the tinme that extended cold
treatment would elimnate the larvae. APH S ultinmately approved
extended col d treatnent upon subsequent assessnent after its
investigation in Spain. Spain also suggested a joint inspection
by APH S personnel and Spanish officials of vessels currently at
port in Philadel phia. This was undertaken by APH S al one.
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| V. Di scussi on

A Requi renents of Law

Plaintiffs contend that defendant ignored pertinent
| egal requirenments in inposing the suspension.

1. "Sound science" and "transparent and accessi bl e"
requirenents of 7 U.S.C. § 7712(b)

The suspension order was issued pursuant to 7 U S. C
8§ 7712(a). This provision of the PAA grants the Secretary
authority to "prohibit or restrict the inportation, entry,
exportation, or novenent in interstate comerce of any plant,
pl ant product, biol ogical control organi sm noxious weed,
article, or neans of conveyance, if the Secretary determ nes that
the prohibition or restriction is necessary to prevent the
introduction into the United States or the dissem nation of a
pl ant pest or noxious weed within the United States."”

Plaintiffs assert that any action taken by the
Secretary pursuant to 8§ 7712(a) is subject to 7 U.S.C. 8§ 7712(Db)
whi ch reads:

The Secretary shall ensure that processes used in
devel opi ng regul ati ons under this section governing
consideration of inport requests are based on sound
science and are transparent and accessi bl e.

Plaintiffs contend that the suspension order was not based on
sound science and that the processes |eading to the suspension
were not transparent and accessi bl e.

Section 7712(b) on its face inposes standards for "the

processes used in devel oping regul ati ons” and not requirenents
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for the issuance of orders pursuant to 8 7712(a). This is
| ogical as there are often critical differences in the two
functions. The process of promulgating regul ations, |ike the
drafting of legislation, generally lends itself to and benefits
fromfull discourse including an open presentation of views by an
array of interested citizens and groups. The need to issue an
order, particularly one directed to public safety or health, nmay
often be urgent and tine-sensitive.

| ndeed, the Secretary's decision in this case to
suspend the inportation of Spanish clenentines was based on
unprecedented finds of live Medfly larvae. The Medfly is not
native to the United States and its effects on American
agricultural could potentially be devastating. Live Mdfly
| arvae can develop into mature Medflies, reproduce and infest up
to 250 Anerican fruit and vegetable crops. An official faced
with such a situation would reasonably be expected to have the
flexibility needed to take pronpt action.

Plaintiffs quote at | ength nunmerous provisions of The
Agreenent on the Application of Sanitary and Phytosanitary
Measures ("SPS Agreenents") of the Uruguay Round Agreenent
("URA").® The court does not have jurisdiction to review

conpliance with the URA and the GATT. There is no private cause

6 The provisions of the U uguay Round Agreenents apply to
the General Agreenent on Tariffs and Trade ("GATT"). See 19
U S C 8§ 3511(d)(1).
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of action under the URA which precludes a "challenge, in any
action brought under any provision of |aw, any action or inaction
by any departnent, agency, or other instrunentality of the United
States, any State, or any political subdivision of a State on the
ground that such action or inaction is inconsistent with such
agreenent." See 19 U S. C. 88 3512(¢c)(1) (A & (B
The URA al so provides that "[n]o provision of any of
the Uruguay Round Agreenents, nor the application of any such
provi sion to any person or circunstances, that is inconsistent
with any |aw of the United States, shall have effect,"” 19 U S. C
8§ 3512(a)(1), and "[n}othing in this act shall be construed to
anend or nodify any law of the United States, including any | aw
relating to the protection of human, animal, or plant life or
health." 19 U S C. § 3512(a)(2)(A) (i).
The Secretary nevertheless is required to base
deci sions involving inports and exports on sound science. See 7
US C 88 7701(4) & 7751(e). Section 7751(e) of the PPA reads:
"PHYTOSANI TARY | SSUES - The secretary shall ensure
t hat phytosanitary issues involving inmports and exports
are addressed based on sound science and consi st ent
wi th applicable international agreenents.”
There is, however, no showing that she failed to do so in this
case. The Secretary relied on reports fromexperts in the field

and her decision conports with scientific information about the

Medfly as recited by Dr. Susan McConbs, a Ph.D. in entonol ogy.

11



2. "lLeast drastic action" requirenent of 8 7714(d)
Plaintiffs contend that the Secretary was required to
take the | east drastic action available and did not. The PPA
permts the Secretary to destroy any plant or plant pest that "is
moving into or through the United States or interstate, or has
moved into or through the United States or interstate" when the
"Secretary considers it necessary in order to prevent the
di ssem nation of a plant pest.”" 7 US. C. 8§ 7714(a).
Section 7714(d) provides:
No pl ant, biological control organism plant
product, plant pest, noxious weed, article, or neans
of conveyance shall be destroyed, exported, or returned
to the shipping point of origin, or ordered to be
destroyed, exported, or returned to the shipping point
of origin under this section unless, in the opinion of
the Secretary, there is no less drastic action that is
feasi bl e and that woul d be adequate to prevent the
di ssem nation of any plant pest or noxious weed new to
or not known to be widely prevalent or distributed
wi thin and throughout the United States.
The i ssuance of a suspension order would thus be
subject to the constraints of 8§ 7714 insofar as it applied to
t hose Spanish clenentines found with Medfly | arvae within the
United States. Significantly, Congress has provided that the
application of these constraints in any particular instance is
substantially comnmtted to the judgnent of the Secretary with
| anguage such as when the "Secretary considers it necessary" and
"in the opinion of the Secretary."” There has been no show ng

that the Secretary, in her "opinion," did not take the | east

12



drastic action feasible regarding Spanish clenentines in the
country. The Secretary all owed Spanish clenentines already in
southern states to be reshipped to northern tier states and
others to go to Canada with appropriate safeguards. Vessels with
unl oaded cl enentines were redirected to foreign ports.

APH' S did not unreasonably reject proposals of the
Spani sh governnent to extend cold treatnent aboard vessels en
route to the United States and to offload fruit fromvessels in
port to allow storage for two weeks in seal ed warehouses prior to
reshi pnment out of the country. At that tinme, APH S had no reason
to believe that extending the cold treatnent period would be
effective.” Wile the maturation cycle of the Medfly varies with
tenperature, it is quite short and there is no show ng that
"seal ed" neans hernetically seal ed.?

Permtting additional inports of Spanish clenentines
even to northern tier states still presented a risk of Medfly
infestation. It was evident that the cold treatnent process had
not been effective and it was reasonable for the Secretary to
believe there were likely additional live Medfly larvae in

cl ementi nes aboard unl oaded vessel s. In these circunstances, the

" The agricultural counselor at the Spani sh enbassy
acknow edged this in a conmunication to USDA of Decenber 9, 2001.

8 Once offloaded i nto warehouses, of course, the fruit would
have noved into the United States and the Secretary woul d have
been confronted with substantially nore produce subject to the
requi rements of § 7714.

13



Secretary was not required to ganble with the vitality of
donmestic agriculture.

Plaintiffs al so suggest that the USDA shoul d have
considered "the relative cost-effectiveness of alternative
approaches to limting risks." The Secretary reasonably need not
expend tinme and resources to conduct an analysis of the costs of
mtigating the risks associated with each possible option when
confronted with an imedi ate risk of infestation. She nmay
pronptly take prudent prophylactic action and then proceed
diligently to collect and anal yze further data. The Secretary
did dispatch APH S officials to Spain to assist in ascertaining
the precise cause of the infestation problemand is working on a
per manent sol ution.

B. Application of the Arbitrary and Capricious Standard

Plaintiffs contend that the adm nistrative record does
not support defendant's assertion that the agency considered the
relevant factors and nade a decision rationally connected to the
facts found.

Plaintiffs argue that none of the live Medfly |arvae
found were reared out and placed in growi ng nediumto determ ne
if they were capable of maturing into mating adult Medfly. They
cite the conclusion of their expert, Tinmothy J. G bb, that none
of the reports of larval finds "stated, with specificity,

characteristics or behaviors of the |arvae or pupae that are

14



sufficient to determ ne whether the insects were viable." He
noted that none of the larvae were identified as "junpers" or

"w gglers” and sone were described as noving very slowy which
suggests they were close to death.® He also noted that healthy
live larvae are "creany-white in color” and the |arvae found were
variously brown or black which suggests i mm nent or actual
nortality.

The concl usi on and many assunptions of plaintiffs'
expert are refuted by Dr. McConbs who has studied fruit flies for
seventeen years. She explains that junping is a characteristic
of mature third instar |arvae and even certain mature |arvae wl|l
cease novenent in a wet environnent. The novenent described by
one of the individuals who inspected the |arvae, Paul A
Cour neya, was consistent with |arvae held in a noist environnent,
in that instance a sealed plastic bag with two cl enenti nes.

Scott Sanner exam ned | arvae that were "curling" which Dr.
McConbs explains is typical of larvae attenpting to junp. She
al so noted that | arvae exposed to | ow tenperatures can still
survive and conplete their devel opnent when noved to hi gher
tenperatures. Dr. MConbs explains that the color of |arvae

depends upon the material ingested in the feeding process and

°® The nore mature Medfly larvae are able to build up tension
t hrough nuscle contractions and lift thensel ves seven centineters
in the air and transverse a nean di stance of twelve centineters.

01t appears fromreports in the adm nistrative record that
in fact some of the |arvae were light brown and some were gray.

15



that the ingestion of fungi in decaying fruit can produce a gray
or brown | arva.

Li ve | arvae were found when cold treatnent should have
killed virtually all of them?! Defendant was not arbitrary or
capricious in taking pronpt prophylactic action.

Plaintiffs argue that defendant should not have acted
W t hout determning that the Medfly finds constituted a
significant breach of quarantine security. Quarantine security
is defined in the USDA "Pre-C earance Program Cui del i nes”
menor andum as "a | evel of control which assures a 95% confi dence
| evel that a pest population will not becone established based on
the inspection/treatnent certification procedure(s) used when
considering the biology and ecol ogy of the pest species.”

Plaintiffs' reliance on the 95% quaranti ne security level is

11 Al t hough dead Medfly | arvae pose no risk, the unusually
hi gh nunber of dead | arvae found does reasonably indicate an
exceptional infestation problemin the Spanish groves. Although
subsequent tracking data proving that Medfly infestation in
Spani sh groves for the 2001-02 season was severe was not
avai l able to APH S when the suspension order was issued, there is
evidence in the adm nistrative record that APH S was aware of a
hi gh infestation rate based in part on the investigation of APH S
officials in Spain. APH S ultimately concluded that unusually
hi gh tenperatures caused or contributed to the problem The
Secretary need not defer action until receiving evidence of
mat ure | arvae approaching the reproductive stage. She nay act to
prevent the introduction or dissem nation of a plant pest at "any
living stage" that can "directly or indirectly injure, cause
damage to, or cause disease in any plant or plant product."” See
7 U S C 88 7702(14) & 7712(a).
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m spl aced. This definition of "quarantine security" applies to
the effectiveness of procedures "ained at detecting or
elimnating exotic pests through actions taken at origin."

When t he suspensi on order was issued, Spanish
clementines received no preventative treatnent at the point of
origin. The cold treatnent process takes place aboard vessels
after conpletion of the pre-clearance program The rel evant
gquarantine security level required of Probit 9 cold treatnent is
99.9967% virtually conplete nortality of the | arvae.

Plaintiffs al so suggest that defendant acted
arbitrarily and capriciously in according |ess favorable
treatnent to their product than that of others simlarly
situated. Plaintiffs contend that their inported produce was
treated | ess favorably than |ike products of national origin in
violation of Article Il1:4 of the GATT. Plaintiffs contend that
the USDA did not restrict shipnments of clenentines from
California after reported finds of live |arvae and permtted
Hawai i, Florida and California to ship locally grown cl enentines
fromareas near Medfly infested orchards to non-citrus produci ng
states. Plaintiffs also contend they were discrimnated agai nst
because the USDA permtted inportation of clenentines from
Morocco, Israel and Italy during this tinme period.

There is absolutely no evidence of any live |arvae

finds in clenentines from Mdrocco, Israel or Italy during this

17



period. Only the Spanish clenentines were found to provide a
pat hway for live Medfly | arvae

There is no evidence that infested clenentines found in
California originated there. Nancy Berrera, an agricultural
bi ol ogi st enpl oyed by the Santa C ara County Departnent of
Agriculture, went to the store in San Jose where all egedly
infested California clenentines were found and di scovered that
store enpl oyees had placed California and Spani sh cl enenti nes
together in the cooler. Her exam nation of the fruit reveal ed

that the live |arvae were found in Spanish cl enenti nes and "no
live or dead | arvae were found in California Cenentines." Al

of the other seven |ive larvae identified by the USDA in
California were found in Spani sh brand cl enenti nes. !?

Plaintiffs also claima discrepancy in the USDA' s
treatment of Mexican Hass avocados. Plaintiffs assert that Hass
avocados do not go through cold treatnent and yet the USDA
allowed their inportation to the northern tier states after
concluding that there was no significant threat of infestation of
the Mexican fruit fly ("Mexfly"), a cousin of the Medfly.

As Dr. M Conbs expl ai ned, however, "extrapolation of

information for Mexican fruit fly to the Mediterranean fruit fly

is inappropriate. These are not closely related species. The

12.On Novenber 29, 2001, the California Departnment of Food
and Agriculture issued a Pest Exclusion Advisory barring Spanish
cl ementi nes.
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bi oclimatic tol erances cannot be expected to be the sane for a
tropi cal species and one that has denonstrated cold tol erance
under field conditions.” The Medfly is a hardier species and can
survive a nmuch w der range of tenperature. The Hass avocado al so
is not a preferred host for the Mexfly.

Most inportantly, plaintiffs overlook the differences
bet ween the regul atory constraints on Mexi can avocados and
Spani sh clenentines. There are el aborate protections to guard
against fruit fly infestation in Mexico that are not replicated
in the Spanish clenentine groves. Al Mexican avocado orchards
must be registered with the Mexi can governnent and the export
program \Wen a second Mexfly is captured, a Ml athion bait
spray of the orchards is mandatory. Fallen fruit in Mexican
orchards nust be collected and renoved to m nim ze the presence
of host fruit.

There is no evidence of disparate treatnent by the USDA
of simlarly situated produce, and no basis on which the court
coul d conscientiously conclude that the Secretary exceeded her
| egal authority or acted in an arbitrary or capricious nmanner.

That the Secretary's action was prudent and reasonabl e
in the circunstances would not, of course, justify the exclusion
of Spani sh clenentines in perpetuity.

Def endant is attenpting to solve the problem

permanently with a new proposed regulation which is nowin the
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comment period. Public hearings are scheduled for the third week
of August 2002. Plaintiffs suggest that the proposed new rule
woul d i npose additional cold treatnent requirenments with a cost
which could result in a conpetitive di sadvantage and t hat
donesti c producers have a notive to exaggerate the problem or

ot herwi se prolong the rul emaking process. Plaintiffs express
concern that the adm nistrative process nmay consune part of the
next season for clenentines.

An extension of cold treatnent was a neasure first
proposed by Spani sh authorities thenselves. It is true that
donesti c producers share with other producers an interest in
maxi m zing their markets. It is also donestic producers,
however, who face the greatest risk fromthe introduction of the
Medfly into the United States and it is entirely reasonable to
afford them an adequate opportunity to coment on a rul e designed
to mtigate that risk. Such an opportunity, of course, wll also
be afforded to plaintiffs.

A court may conpel agency action which is unlawfully
w t hhel d or unreasonably delayed. See 5 U S.C. 8§ 706(1);

Anerican Littoral Soc'y v. United States EPA Region, 199 F. Supp.

2d 217, 227 (D.N.J. 2002). An adm nistrative agency, however, is
entitled to considerable deference in setting the tinetable for

conpletion of its proceedings. See Natural Resource Defense

Council v. Fox, 93 F. Supp. 2d 531, 544 (S.D.N. Y. 2000). Court
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intervention generally is warranted only when an agency is
wi t hhol di ng or delaying action in a manner which is arbitrary,

capricious or contrary to law. See Raynond Proffitt Foundation

v. United States Arny Corps of Eng'rs, 128 F. Supp. 2d 762, 767-

68 (E.D. Pa. 2000). Plaintiffs have not expressly requested such
intervention and in any event have not shown that defendant is
proceedi ng on an unreasonable tinetable in view of its statutory
authority, what is at stake, the type of regulation involved, its
other priorities and the nature and extent of plaintiffs'
interests which may be adversely affected.
C. Breach of Contract

Plaintiffs assert that the USDA breached the Spain
Citrus Preclearance Program Wrk Plan for Exports to the United
States to which the USDA, the Spanish Mnistry of Agriculture and
plaintiff Ibertrade are signatories. Plaintiffs contend that the
Work Pl an was breached when the USDA renoved its personnel from
Spain the week of Decenber 9, 2001 and ceased to perform
functions related to the export of clenentines from Spain to the
United States. Plaintiffs assert that the "USDA unilaterally
shut down the entire programw thout first ascertaining whether
there was any data to support any |l ess drastic action appropriate
to address the perceived problem and suspended cl enenti ne

shi pmrents without first determning that "the rate of rejection
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of inspection |lots reach[ed] a level (20% determ ned by APH S to
be unacceptable.”

Defendant initially argues that the Work Plan is not a
contract but nerely an operational plan to effectuate the
i nportation of Spanish clenentines under permts issued by the
United States governnment and is unsupported by any distinct

consi deration. Defendant cites to Quiman, S.A. de C V. v. United

States, 39 Fed. d. 171 (C. Fed. d. 1997), aff'd, 178 F.3d 1313
(Fed. Cir. 1999). The Federal Crcuit, however, expressly
rejected the conclusion of the Court of Federal C ains that the
cooperative inport agreenent at issue in Quinman was not an
enforceable contract. The Federal Crcuit found that the suns
paid by the foreign exporter to defray the expense of the APH S
i nspectors and the benefit of encouraging inportation of a
product "at a tine of heightened demand" provi ded adequate
consideration. There is no suggestion of a heightened need or
demand for clementines in the instant case, however, |bertrade
paid for the cost of APH S inspectors at Spanish groves.

Assum ng that the Woirk Pl an was a contract supported by
adequat e consideration, there was no breach by the USDA.

The Work Pl an addresses the parties' respective
functions relating to the facilitation of exports to the United
States. The Secretary's decision to suspend the inportation of

Spani sh cl enentines was not contrary to law, arbitrary or
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capricious. Wen and while inportation is |egally suspended,
there are no functions to be performed under the Wrk Plan by
APHI S inspectors in Spain.?®

There is nothing in the Wrk Plan which inposes a | east
drastic feasible action requirenent on the Secretary in
preventing the introduction of plant pests or which otherw se
restricts her authority to issue suspension orders pursuant to
§ 7712. Section VIII.C of the Wrk Plan provides that "[i]f the
rate of rejection of inspectional |lots reaches a |level (20% to
be determ ned by APHI S to be unacceptable for reason of pest risk
or operational practicality, the preclearance programw || be
subject to review and possible cancellation.” The Wrk Plan
enconpasses procedures during pre-clearance to detect quarantine
pests while the fruit is still in Spain. This would not include
the cold treatnent, the major nethod of treatnent of clenentines,
whi ch takes place on vessels after they have |left Spain. The 20%
rejection rate refers to fruit that receives "pre-cl earance

treatnent."

13 Plaintiffs acknow edge that they cannot prevail on their
breach of contract theory if they are not entitled to relief
under the APA. As stated by plaintiffs at oral argunent, "breach
of contract is not a stand alone claim™
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V. Concl usi on

It appears fromthe whole adm nistrative record that
the Secretary considered the relevant factors and her suspension
decisions were rationally related to the facts found and
consistent wwth the PPA. Her action was based on reports from
professionals in the field and was consistent with sound
ent onol ogi cal data. She nade acconmodati ons for clenentines
already in the country and was not required to admt further
produce in the circunstances. Her action was not in breach of
the Wrk Pl an.

Agenci es charged with responsibility to provide
protection against infestation, contam nation or pollution would
appropriately be subject to criticismif they failed to act in
the face of a credible threat. An agency is not required to
conplete its investigation of the possible causes of and
potential long-termrenedies for such a probl em before taking
prophyl actic action.

In view of the unusually high findings of live Medfly
| arvae and the apparent failure of the cold treatnent, the
Secretary's action was rational, prudent and in accord with
applicable law. She is seeking to inplenent a regul ation which
woul d all ow for the safe resunption of clenentine inports from
Spain. There is no basis on the current record to concl ude that
she is not proceeding conscientiously and wthin a reasonabl e
time frane.

Accordingly, defendant's notion will be granted and
plaintiffs' cross-notion will be denied. An appropriate order

will be entered.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

| NTERCI TRUS, | BERTRADE : ClVIL ACTI ON
COMMERCI AL CORP. and
LGS SPECI ALI TY SALES, LTD.

UNI TED STATES DEPARTMENT
OF ACRI CULTURE : NO. 02-1061

ORDER

AND NOW this day of August, 2002, as
plaintiffs did not denonstrate a reasonable probability of
success on the nerits or inmredi ate harm pendi ng resol ution on the
merits, and have indeed not prevailed on the nerits, |IT | S HEREBY

ORDERED t hat plaintiffs' Mtion for a Prelimnary Injunction is

DENI ED.

BY THE COURT:

JAY C. VWALDMAN, J.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

| NTERCI TRUS, | BERTRADE : CVIL ACTI ON
COMMERCI AL CORP. and :
LGS SPECI ALI TY SALES, LTD

V.

UNI TED STATES DEPARTMENT :
OF ACRI CULTURE : NO. 02-1061

ORDER

AND NOW this day of August, 2002, upon
consideration of defendant's Mtion for Summary Judgnent (Doc.
#9) and plaintiffs' Cross-Mtion for Summary Judgnent (Doc. #13),
and follow ng review of the adm nistrative record herein and an
opportunity for the parties to be heard, consistent with the
acconpanyi ng nenorandum | T IS HEREBY ORDERED that plaintiffs'
Motion is DENI ED, defendant's Mtion is GRANTED and accordingly

JUDGVENT is ENTERED i n the above action for the defendant.

BY THE COURT:

JAY C. VWALDMAN, J.
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