IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A
UNI TED STATES OF AMERI CA : Crimnal No. 00-419-03
VS.
JEFFREY JCOHNSON,

Def endant .
MEMORANDUM

EDUARDO C. ROBRENO, J. August 14, 2002

Before the court is a Crimnal Justice Act (“CJA")
voucher of Jerry S. Goldman, Esqg., who represented defendant
Jeffrey Johnson in this case. On Decenber 20, 2000, defendant
Johnson was convicted of conspiracy to distribute cocai ne base,
comonly known as crack, in violation of 21 U S. C. § 846.

Def endant was | ater sentenced to 360 nonths incarceration.
Foll ow ng the sentencing, M. Goldman submtted a CJA voucher
seeking fees and costs in the amobunt of $42,038.02. 1In |ight of
t he anobunt of the CJA voucher, careful scrutiny of M. Goldnman’s
voucher is appropriate. To this end, the court held a hearing
and requested witten subm ssions from M. Goldman in support of
his voucher. For the reasons that follow, the voucher will be

approved.



BACKGROUND

On July 18, 2000 the grand jury returned an indictnent
agai nst defendant Jeffrey Johnson and ei ght other defendants
charging the defendants with conspiracy to distribute over 50
grans of crack in the Spring Garden Housing Project in the city
of Phil adel phia between March 11, 1999 and January 11, 2000. The
i ndictnment alleged that the | eader of the conspiracy, Jeffrey
Hunt, packaged cocai ne base for distribution in clear gel caps
| abel ed “357" and in clear vinyl tubing capped with wooden
dowel s. Five defendants pleaded guilty before trial. The
remai ni ng four proceeded to trial, where, after a two week trial
the jury found the defendants, including defendant Johnson,
guilty on all counts.

On Septenber 12, 2000, M. Col dnman was appoi nt ed
counsel for defendant Johnson. At first glance, the case
appeared to be a routine drug conspiracy matter devoid of | egal
or factual conplexity. Defendant’s initial theory of defense
(there was overwhel m ng evidence that the defendant sold drugs)
was that, while he admtted being a drug dealer, he was not a
menber of the conspiracy charged in the indictnent. |n other
wor ds, the defendant clainmed he was an i ndependent contractor
wor ki ng on his own and not a part of any organi zation. Counsel
prepared for trial by visiting the scene of the conspiracy,

revi ewi ng docunents produced by the governnent and interview ng



w tnesses. Shortly before trial, counsel |earned that there were
other state crimnal matters that were related to this case.
According to the defendant, other individuals were selling crack
in gelcaps in the vicinity of the conspiracy that were marked
differently than those used by the Hunt organi zation. This type
of evidence, if true, would support the defendant's theory that
ot hers besides the Hunt organi zation were selling drugs in the
area and that he sold drugs for those individuals as a free-Ilance
deal er just as he sold drugs for the Hunt organi zation. This
di scl osure required counsel to conduct an extensive factual
inquiry into other cases where the governnent had prosecuted
ot her drug organi zations.

Al so shortly before and during trial, counsel sought
addi tional discovery on several additional issues. Counsel
| earned that Jeffrey Hunt, the | eader of the conspiracy, was
cooperating with the governnent and would be called as a
governnment witness at trial. Counsel took the | ead anong the
vari ous defendants' counsel in investigating Jeffrey Hunt’s
background, including his extensive crimnal history, and his
anticipated testinony. Counsel also took the lead in
i nvestigating defendant's contention he had been approached by a
former police officer at the Federal Detention Center who
indicated that the officers involved in this case had a history

of fabricating evidence.



During trial, counsel essentially assunmed the mantle of
| ead counsel. He conducted extensive cross exam nation of the
governnent’s witnesses and drafted detail sumraries of records
and ot her docunents. Counsel shared this information with the
ot her counsel. Counsel took the lead in drafting pretrial
menor anda and filed several notions, including a notion to
excl ude the governnent’s expert witness, an ex parte notion to

obtain records, and a notion pursuant to Appredi v. New Jersey,

530 U. S. 466 (2000), regarding the role of the judge and jury in
determ ning the weight of the drugs involved in the conspiracy.

After trial, prior to sentencing, counsel filed a
motion for a new trial based upon the alternative theories of
constructive anendnent of the indictnment or inproper variance of
t he indictnent. Additionally, in the course of review ng the
file in preparing the notion for a new trial, counsel |earned of
a police report that appeared to contradict the statenents and
the theory of the governnent as to what drugs were being sold and
what packagi ng was being used in the area of the Hunt conspiracy.
The docunent suggested that there were gel caps found with the
mar ki ngs “157” within the area. Learning of this docunent, as
well as other information concerning individuals selling drugs in
the area, counsel filed a supplenental post-trial notion

concerni ng possible violations of the rule of Brady v. Maryl and,

373 U.S. 83 (1963). The court denied the defendant’s notions



for a newtrial, and the defendant subsequently appeal ed these
matters to the Third Grcuit.

Finally, prior to sentencing, counsel extensively
briefed several issues concerning the calculation of the quantity
of drugs involved in the conspiracy and the anmount of drugs
attributable to the defendant. The court held a joint sentencing
heari ng addressing sentencing i ssues common to all defendants,
and al so held individual sentencing hearings for each of the
defendants. The court ultimately denied the defendant’s
obj ecti ons and adopted the argunents of the governnent concerning
the cal cul ations of the amount of drugs attributable to the

def endant .

1. DI SCUSSI ON

The Crimnal Justice Act (CJA) provides for
conpensation for attorneys appointed to represent indigent
crimnal defendants. The CJA sets forth maxi num hourly rates but
al so provides that the Judicial Conference nmay increase those
hourly maximuns if the Judicial Conference determ nes that a
hi gher rate is justified. See 18 U S.C. 8§ 3006A(d)(1). Prior to
April 1, 2001, the maximum hourly rates in the Eastern District
Pennsyl vania were $50 an hour for out-of-court tinme and $70 an

hour for in-court tinme. After April 1, 2001, the maxi mum hourly



rates were increased to $55 an hour for out-of-court time and $75
an hour for in-court tine.!?

In addition to providing maxi mrum hourly rates, the CJIA
al so provides for the maxi numtotal fees of $5,200 for
representation of a defendant in a case in which one or nore
felonies are charged. See id. at 8 3006A(d)(2). Nevertheless,
payment in excess of $5,200 “may be made for extended or conpl ex
representati on when the court in which the representation was
rendered . . . certifies that the anmount of the excess paynent is
necessary to provide fair conpensation and the paynment is
approved by the chief judge of the circuit.” 1d. at
8§ 3006A(d)(3)

Al t hough the court does not have the authority to raise

the maxi mum hourly rate,? see United States ex rel. Kubat v.

Thieret, 690 F. Supp. 725, 728 (N.D. Il1. 1988) (“the guidelines
instruct that the rates prescribed in the CJA are maxi numrates
are to be respected as such”), the court may waive limts on

counsel’s total maximumfee. This discretion is infornmed by a

! Maxi num hourly rates increased to $90 an hour for
both out-of-court and in-court time after May 1, 2002.
Nevert hel ess, M. Gol dman seeks no conpensation for work
performed after that date.

2 M. Goldnman noted that his regular billing rate
during the tine covered by the CJA voucher was $285 doll ars per
hour. Since he clains expenses of approxinmately $175-200 per
hour, M. CGoldnman argues that he operated at a |oss for work
performed at the maxi mumrates set by the CIA
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t wo- pronged analysis set forth in the statute: (1) whether the
attorney’ s representation was “extended or conplex” justifying
wai ver of the maxi mum and (2) what anount of fees is “fair

conpensation.” 18 U S.C. 8§ 3006A(d)(3). See, e.qg., United

States v. Diaz, 802 F. Supp. 304, 307 (C.D. Cal. 1992).

A. “Ext ended or Conpl ex Representation”

Under the first prong of the analysis of whether to
rai se the maxi nrum anount of the total fee, the representation
need be either, but not necessarily both, “extended” or

“conplex.” See United States v. Bailey, 581 F.2d 984, 987 (D.C

Cr. 1978). In this case, the court concludes that although the

period of representation was not necessarily “extended,” the

representation was “conplex.” Counsel served as the |ead counsel
inatw week jury trial where he perforned well. He appears to
have prepared thoroughly, and followed up on all leads. In

addition counsel filed pretrial nenoranda prior to trial and a
series of notions during trial, including a notion concerning the

recent Suprene Court opinion of Appredi v. New Jersey, involving

the issue of the proper role of the judge and the jury in
determ ning drug weight calculations. Post trial, counsel filed
a series of conplex |egal notions raising issues involving
i mproper variance, constructive anendnment of the indictnent, and

Brady violations. Finally, with regard to sentencing, counsel



al so rai sed several conplex issues regarding the proper anount of
drugs attributable to each defendant. Thus, the court finds that

the representation provided by counsel was indeed “conplex.”

B. “Fair Conpensation”

In determ ning whether the fee constitutes “fair
conpensation,” courts should consider the follow ng factors:

1) responsibilities involved neasured by the nmagnitude
and i nportance of the case;

2) manner in which duties were perforned;

3) know edge, skill, efficiency, professionalism and

j udgnent required of and used by counsel;

4) nature of counsel’s practice and injury thereto;

5) any extraordinary pressure of time or other factors
under which services were rendered; and

6) any other circunstances relevant and nmaterial to a

determ nation of a fair and reasonabl e fee.

Adm nistrative Ofice of the United States Courts, Guide to
Judi ciary Policies and Procedures, Chap. Il, Part C § 2.22B(3).

See also United States v. MVeigh, 918 F. Supp. 1452, 1460 (WD

k. 1996); United States v. Diaz, 802 F. Supp. at 308.

Wth regard to the “fairness” prong, courts have

consistently provided that the requirenent that the fee be “fair”

does not nean that the conpensation nust be “full.” See United

States v. Carnevale, 624 F. Supp. 381, 384 (D.R 1. 1985); United

States v. Jewett, 625 F. Supp. 498, 500 (WD. M. 1985). As the

court in Carnevale noted, “a substantial elenent of appointed
counsel’s representation under the act remains public service.”

624 F. Supp. at 384. See also United States v. Cook, 628 F




Supp. 38, 41 (D. Co. 1985) (“Such appointnents are to protect the
rights of the indigent accused, and they are neither to be sought
nor made for the purpose of providing incone to attorneys”).

Anal yzing the criteria for determ ni ng whether such
representation was fair suggested by the Admnistrative Ofice of
the Courts, the court concludes that the full anpbunt requested by
counsel is, indeed, fair and appropriate in this case.

One, the case involves a drug conspiracy for which the
defendant, as a career offender, faced a potential |ife sentence.
Two, M. CGoldman perforned his duties skillfully. Three, M.

Gol dman has practiced in the Commonweal th of Pennsyl vania and the
State of New York for over 25 years, including six years of
service as a prosecutor in New York Cty. He has also handled a
variety of CJA appointnents during the |ast sixteen years.?

| ndeed, counsel’s normal billing rate during the period of his
representation of the defendant was $285 per hour. |If
conpensated at his “market rate,” counsel’s fee request woul d be
in excess of $200,000. Counsel notes that with hourly expenses

of approximately $175-200, the CJA rates, which provide for at

% In Carnevale, the district court approved
conpensati on above the limts set forth in the statute, but did
not grant the full anobunt of the request. The court noted that
full conpensation was not appropriate, in part because the
attorney was a “fledgling lawer” and a “rel ative newconer[] to
t he bar,” whose participation in this case “was apparently her
mai den voyage in a crimnal jury trial in federal district
court.” 624 F. Supp. at 387. Such is not the case with M.

Gol dman, who is an experienced and skillful attorney.
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nost $75 per hour during in-court time, resulted in an operating
| oss for counsel. Fourth, involvenent in his case, because of
the intensity of the commtnment over a period of tinme had a

di sruptive effect on M. Goldman’s practice.

That M. Gol dman’s advocacy did not produce an
acquittal, or result in a significant decrease in prison tine for
t he defendant, does not detract from M. Goldman’ s perfornmnce.
The charge of appointed counsel, indeed any crimnal |awer, is
not to obtain a particular result. Rather, defense counsel
fulfills his responsibilities by devel oping a strategy and a
theory of the case, researching the |egal issues thoroughly,
investigating the factual issues dilligently, producing wtnesses
and ot her evidence favorable to the defense, preparing for direct
and cross exam nation of witness and for opening and cl osing
statenents, filing appropriate notions which raise rel evant
i ssues, and by, at all tines, conducting the defense of the case
W th unconprom sed zeal. Measuring M. CGoldman’s conduct agai nst
this charge, the court finds that he properly discharged his
duties and that, therefore, the requested conpensation is, under

the circunstances, fair.

[11. CONCLUSI ON
The court therefore finds that the CJA voucher

submitted by M. Goldnman accurately represents the anmount of tine
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contributed to this case and provides fair conpensation for his
representation of defendant Jeffrey Johnson. Under the

ci rcunst ances, the court therefore will waive the limts on
counsel s total maxi mum fee, having found that the case was
particularly conplex and the anmount of the fee provides “fair

conpensation.”



IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

UNI TED STATES OF AMERI CA : CRI M NAL ACTI ON
: NO 00-419-3
V.

JEFFREY JCOHNSON,

Def endant .
ORDER

AND NOW this 14th day of August 2002, upon
consideration of the Crimnal Justice Act (“CJA’) voucher of
Jeffrey S. Goldman, Esq., counsel for defendant Jeffrey Johnson,
and pursuant to a nenorandum dat ed August 14, 2002, it is hereby
ORDERED t hat the request for conpensation under the CIAis
APPROVED. 4

AND I'T I S SO ORDERED

EDUARDO C. ROBRENG, J.

* Counsel has requested a total of $42,6038.02 for fees
and costs.
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