IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

RHONDA McCAIN : CVIL ACTI ON
V.

| NDEPENDENCE CHRYSLER- PLYMOUTH

I NC. d/b/a METRO CHRYSLER :

PLYMOUTH JEEP EAGLE : NO. 02-863

VEMORANDUM ORDER

Plaintiff alleges that she was subjected to a sexually
hostil e work environnent at the hands of one of defendant's
supervi sors, including unwel cone sexual advances, and was
constructively discharged at the tine she resigned rather than
further tolerate the offensive conduct. She has asserted clains
under Title VIl and the Pennsylvania Human Rel ati ons Act
("PHRA).! Plaintiff has also pled a separate claimfor punitive
damages captioned "Punitive Damages Under the Pennsyl vani a Human
Rel ations Act."?

Presently before the court is defendant's Mtion to

Dismss pursuant to Fed. R CGv. P. 12(b)(6) for failure tinely

! The count containing the PHRA cl ai mincludes a statenent
that plaintiff was subject to discrimnation "because of his race
and sex." As plaintiff is otherwi se identified throughout the
conplaint as a female and as every substantive factual allegation
rel ates to sexual harassment, the court assunes that the
reference by plaintiff to "his race” was in error.

2 Al 't hough expressly captioned as a clai munder the PHRA, it
is alleged in the body of this count that defendant acted "in
reckl ess disregard” and "with indifference to plaintiff's
federally protected rights.™



to exhaust adm nistrative renedies. Defendant al so asserts the
unavail ability of punitive damages under the PHRA 3

A notion to dism ss under Rule 12(b)(6) tests the | egal
sufficiency of a claimwhile accepting the veracity of the

claimant's allegations. See Markowtz v. Northeast Land Co., 906

F.2d 100, 103 (3d Gr. 1990); Sturmv. Cdark, 835 F.2d 1009, 1011

(3d Gr. 1987); Wnterberg v. CNA Ins. Co., 868 F. Supp. 713, 718

(E.D. Pa. 1994), aff'd, 72 F.3d 318 (3d Gr. 1995). In
addressing such a notion, a court nmay al so consider nmatters of
public record, including docunments nenorializing decisions of
gover nnent al agenci es, and docunents referenced in the conpl ai nt
or essential to a plaintiff's claimwhich are attached to a

def endant' s noti on. See Churchill v. Star Enter., 183 F. 3d 184,

190 n.5 (3d Cir. 1999); Beverly Enter., Inc. v. Trunp, 182 F. 3d

183, 190 n.3 (3d Gir. 1999), cert. denied, 120 S. C. 795 (2000);

In re Burlington Coat Factory Sec. Lit., 114 F.3d 1410, 1426 (3d

Cr. 1997); Ariznendi v. Lawson, 914 F. Supp. 1157, 1160-61 (E. D

Pa. 1996).

3 Defendant is correct. See Hoy v. Angelone, 720 A 2d 745,
751 (Pa. 1998). It appears fromplaintiff's reference to
"federally protected rights," however, that she may have been
attenpting to assert a claimfor punitive damages under Title VI
al t hough she does not so state in her response to defendant's
notion. Punitive damages are avail able under Title VII. See
Kol stad v. ADA, 527 U.S. 526, 529 (1999). Punitive damages,
however, are a formof relief and not the basis for a separate
claim See Mansnmann v. Tuman, 970 F. Supp. 389, 403-04 (E. D. Pa.
1997). In any event, the right to recover any damages i s subject
to tinmely conpliance with the administrative filing requirenents.
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A claimmay be dismssed as tine-barred when it is
apparent fromthe conplaint and other matters properly consi dered
that an applicable statute of limtations has |apsed. 1d. at
1160. This includes the statutory deadline for filing an
adm nistrative conplaint which is a prerequisite for maintaining

suit under Title VIl or the PHRA. See Wodson v. Scott Paper

Co., 109 F.3d 913, 925 (3d G r. 1997); Robinson v. Dalton, 107

F.3d 1018, 1022 (3d Cr. 1997) (the "[t]inmeliness of [Title VII]

exhaustion requirenents are best resolved under Rule 12(b)(6)

covering notions to dismss for failure to state a claint).
Plaintiff alleges that "throughout her enploynent" as

an autonobil e sal esperson with defendant from March 1, 1999

t hrough Decenber 15, 1999 when she resigned, she was subjected to

a sexually hostile work environnent and descri bes vari ous

i nstances of offensive comments or behavior. She specifically

references the EECC process. She alleges that she received a

right to sue letter and "all conditions precedent to the
institution of this suit have been fulfilled."” The tinely filing
of an adm nistrative conplaint is such a condition precedent.
Plaintiff's reference to the adm nistrative process
warrants consideration of the EEOC conplaint and right to sue
letter submtted with the instant notion. These docunents al so

are matters of public record. The authenticity of the docunents

i s unquestioned, plaintiff clearly is not surprised by them and



she has been afforded an opportunity to address defendant's claim
of untinmeliness. 1In these circunstances, it is inpractical and
unnecessary to require defendant to assert untineliness in an

answer acconpanied by a Rule 12(c) or Rule 56 notion. See Bostic

v. AT&T of Virgin Islands, 166 F. Supp. 2d 350, 355 (D.V.I. 2001)

(court may properly consider EEOC conplaint submtted by
defendant in deciding Rule 12(b)(6) notion to dism ss for

untineliness); Rogan v. G ant Eagle, Inc., 113 F. Supp. 2d 777,

782 (WD. Pa. 2000) (court may properly consider as matters of
public record plaintiff's EEOC conplaint and right to sue letter
submtted with defendant's Rule 12(b)(6) notion), aff'd, 276 F.3d

579 (3d Gr. 2001); D xon v. Phil adel phia Housing Authority, 43

F. Supp. 2d 543, 544-45 (E.D. Pa. 1999) (reference by plaintiff
in court conplaint to EEOC process warrants consi deration of EEQOC
conplaint submtted by defendant in connection with Rule 12(b)(6)

nmotion). See also Ml donado-Cordero v. AT&T, 73 F. Supp. 2d 177,

185 (D.P.R 1999) (court may properly consider EEOCC conpl ai nt
supplied by defendant with Rule 12(b)(6) notion as matter
necessarily referenced in court conplaint or as public record);

Geene v. TermGty, Inc., 828 F. Supp. 584, 586 n.1 (N.D. IIl1I.

1993) (EEQOC conpl aint attached to defendant's Rule 12(b)(6)
noti on deenmed part of pleadings where plaintiff alleged she had

satisfied all requirenents for presenting Title VII clainm.



The EEOC declined to act on plaintiff's conplaint
because "it was not filed wwthin the tinmne [imt required by |aw "
Plaintiff ceased enploynent with defendant on Decenber 15, 1999
and all eges no actionabl e conduct thereafter. Plaintiff filed
her EEQOC conpl ai nt 680 days | ater on Cctober 25, 2001.

The tinme limtations for filing an EEOC conpl aint are
subject to equitable tolling, however, these requirenents have
been established by Congress and nmay not be disregarded by courts

for reasons of synpathy. See Baldw n County Wl cone Cr. v.

Brown, 466 U. S. 147, 152 (1984). "[I]n the absence of a
recogni zed equitable consideration, the court cannot extend the

[imtations period by even one day." Msel v. Hills Dep't Store,

Inc., 789 F.2d 251, 253 (3d Gr. 1986) (citations omtted).
Equitable tolling is "a renedy available only sparingly and in
extraordinary situations."” Robinson, 107 F.3d at 1023.

Equitable tolling is appropriate where the defendant has actively
msled the plaintiff regardi ng her cause of action, where the
plaintiff has in sone extraordi nary way been prevented from
asserting her rights or where she has m stakenly asserted her

rights in the wong forum See Lake v. Arnold, 232 F.3d 360, 370

n.9 (3d Cr. 2000).
A plaintiff seeking to toll a statute of limtations
nmust al so show that she exercised reasonable diligence in

pursuing her claim See New Castle County v. Halliburton NUS




Corp., 111 F.3d 1116, 1126 (3d Cr. 1997); Scary v. Phil adel phia

Gas Wrks, 202 F.R D. 148, 153 (E.D. Pa. 2001). The burden is on
a plaintiff to showthat the limtations period should be tolled.

See Boos v. Runyon, 201 F.3d 178, 185 (2d G r. 2000); Byers v.

Fol I mer Trucking Co., 763 F.2d 599, 600-01 (3d Cir. 1985);

Arizrmendi, 914 F. Supp. at 1160. A plaintiff nust plead facts,

which if true, would show the applicability of equitable tolling

or other basis to excuse conpliance. See Oshiver v. lLevin,

Fi shbein, Sedran & Berman, 38 F.3d 1380, 1391 (3d G r. 1994).

Al of the facts upon which plaintiff's clains are
predi cated were clearly known to her on the day of her
resignation. She has not alleged that defendant actively m sled
her respecting a cause of action, that she was prevented in sone
extraordinary way from asserting her rights or that she
m st akenly asserted her rights in the wong forum Plaintiff has
neither pled nor proffered any facts from which one could
possibly find that the limtations period should be tolled, |et
al one by 380 days.

ACCORDI NG&Y, this day of August, 2002, upon
consi deration of defendant's Mdtion to Dismss (Doc. #3) and
plaintiff's response thereto, |IT IS HEREBY ORDERED t hat said

Mbtion is GRANTED and t he above action is DI SM SSED

BY THE COURT:

JAY C. VALDMAN, J.



