IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

UNI TED STATES OF AMERI CA : GAVIL ACTI ON
V.
ATOFI NA CHEM CALS, | NC. ; No. 01-7087

VEMORANDUM AND ORDER

Norma L. Shapiro, S.J. August 5, 2002

The United States, filing a conpl aint agai nst Atofina
Chem cals, Inc. ("Atofina") on behalf of the Environnental
Protection Agency ("EPA"), alleged Atofina failed to conply with
multiple environnental statutes and regulations at six of its
chem cal processing facilities. The parties having negotiated a
settlenent, the United States published a proposed consent decree
for public cormment for thirty days as required by 28 CF. R 8§

50. 7. A non-party, the LeMoyne Conmunity Advi sory Panel
("LCAP"), a community group allegedly affected by Atofina’s
wr ongdoi ng, made the only objections. The United States now
nmoves for entry of the consent decree.

The United States’ Motion for Entry of a Consent Decree
requires the court to evaluate if the proposed settlenent fairly,
adequately, and reasonably serves the public interest. The court
has concerns about that portion of the consent decree objected to

by LCAP, the "Supplenental Environnmental Project" provision, but



the Motion of the United States for the Entry of the Consent
Decree will be granted.
l. Fact ual and Procedural Background

A Al | egations Agai nst Atofina

At of i na Chem cal s, a Pennsyl vani a corporation, operates
chem cal product manufacturing facilities ("facilities") at:
Axis, Alabama; Calvert Cty and Carrollton, Kentucky; Beaunont
and Houston, Texas; and Piffard, New York. The United States
brought fifteen clains against Atofina for alleged polluting
activities at these facilities. The allegations of the conplaint
are summari zed bel ow.

1. Axi s, Al abama

The Axis, Al abama facility violated provisions of the C ean
Air Act, 42 U.S.C. 88 7409 - 7411, by constructing, and
nmodi fyi ng, the 200/ 300 process units, the thioglycolic acid
process unit, Dryer A Dryer B, and the Metablen | and Mt abl en
Il inpact nodifer units. Atofina failed to undergo the review
and permt application process necessary when a conpany creates a
maj or new source of pollution or makes a "major nodification" to
an ol d source.

The facility also violated the Cean Water Act, 33 U S.C. 8§
1311, by discharging pollutants into the followi ng waters of the

United States: Mbile River; Cold Creek; and a tributary of Cold



Creek. These discharges exceeded the [imts provided by NPDES

Permt No. AL0042447.

2. Calvert City, Kentucky

The Calvert Cty, Kentucky facility violated provisions of
the Cean Air Act by nodifying its Kynar Mnonmer and Pol yner
pl ants and constructing a F134a plant. The conpany failed to
recei ve the pre-approval necessary when a conpany creates a ngjor
new source of pollution or nmakes a "mmjor nodification" to an old
source. The facility also failed to apply for a permt to "de-
bottl| eneck” its K098 plant to increase production w thout
performng the required analysis of the best avail able control
technology at this location. See 40 CF. R 8§ 52.21(j)(3).

This sanme facility violated the Cl ean Water Act by
di scharging pollutants into waters of the United States in |evels
exceedi ng those permtted by KPDES Permt No. KY003603, by
nmodi fying how it tested those discharges, and by failing to
notify the State Departnent of Environnmental Protection or the
EPA of these discharges and nodifications.

The Calvert Gty facility also violated the Energency
Pl anni ng and Conmmunity Ri ght to Know Act ("EPCRA"), 42 U S.C. 8§
11045(c) (1), by failing to report, or underreporting, on a
chemi cal release form releases of chlorine, carbon

tetrachloride, and CFC-11 into the environnent.



3. Carrollton, Kentucky

The Carrollton, Kentucky facility violated the C ean Water
Act by discharging pollutants into the waters of the United
States in | evels exceeding those permtted by KPDES Permt No.
KY0001431.

The facility also violated the Resource Conservation and
Recovery Act ("RCRA"), as anended by the Hazardous and Solid
Wast e Anmendnents Act of 1984, 42 U. S.C. 88 6922-25, by failing to
install necessary equipnment to control em ssions froma hazardous
waste stored in Treatnent Tank TK-52-20 ("the Hydropul per").

Finally, the facility violated EPCRA by failing to report
correctly the anounts of nethyl-ethyl ketone, xylene, and
chl oronet hane rel eased into the environnent from 1994 to 1997.

4, Beaunont ., Texas

The Beaunont, Texas facility’'s Hydrogen Sulfide ("HS) plant
had a permt, obtained in 1989, to vent pollution through a flare
when an incinerator built for that purpose was not in service.
The permt |imted the flare’s use to specified periods. In
1995, the flare’'s use exceeded the tinme [imtation, in violation
of Section 113(b) of the Clean Air Act.

The facility’ s second violation occurred in 1995, when it
rel eased visible enmissions for a tinme exceeding that permtted by

the applicable federal regulations. See 40 C.F.R § 60.18(c)(1),

(f).



The facility's third violation also occurred in 1995 when it
had "39 upsets, 21 shutdowns, and 13 other events,"” in violation
of the Clean Air Act. See 40 CF.R § 60.11(d).

5. Houst on, Texas

The Houston, Texas facility discharged pollutants into the
Houston Ship Channel (United States waters), in | evels exceeding
those permtted by NPDES Permt No. TX0007064, in violation of
the Cean Water Act. The facility al so discharged nore than 3.9
mllion gallons of untreated stormwater and wastewater into
United States waters; it |acked adequate retention capacity in
ti mes of heavy rain.

6. Piffard, New York

The Piffard, New York facility violated EPCRA by failing to
report correctly the anounts of nethyl-ethyl ketone released into
the environnent from 1994 to 1996, and t-butyle al cohol rel eased

from 1994 to 1995.

The governnent denmanded that Atofina conply with the
applicable regulations imedi ately, and that the court assess
civil penalties.

B. The Consent Decree

Atofina, without admtting liability for any of the charges
of the Conplaint, assents to the follow ng injunctive, nonetary,

and suppl enental relief.



1. | njunctive Relief

a. Clean Air Act Violations
Atofina will: (1) operate its existing thermal oxidizer to
destroy 95% of volatile organic conpounds fromthe Calvert Gty
Monomer Plant; (2) use an existing incinerator to destroy 95% of
ozone depl eting substance em ssions fromits Calvert Cty K-98
Plant; (3) install a thermal oxidizer to destroy 95% of
organi ¢ conpound em ssions fromthe Carrollton facility; and (4)
install a "Nitrogen Demand Systemi at the Carrollton facility.
b. Cl ean Water Act Violations
Atofina wll: (1) install and operate conti nuous pH
moni toring equi pnent at its Calvert Cty and Carrollton
facilities, and report results to the permtting authority; (2)
apply for and obtain nodification of permts to reflect the new
system of continuous nonitoring; and (3) construct stormater
facilities and devel op a managenent plan for the Houston
facility.
C. RCRA vi ol ati ons
Atofina will install a fixed cover and slide gate system on
the Hydropul per at the Carrollton facility.

2. Civil Penalties

Atofina will pay a fine in the amount of $1, 900,000 to the

United States Treasury.



3. Suppl enent al Envi ronnental Project

The United States, as part of the consent decree, allowed
Atofina to pay less in civil penalties and performa Suppl enent al
Envi ronnmental Project ("SEP') instead.

The proposed SEP woul d beautify and renediate a mle-|ong
section of the Montlimar Canal, in Mbile, A abama, at a total
cost of $300,000. The Montlimar Canal is a tributary of the Dog
River that in turn flows into the Mobile Bay. Pollutants from
Atofina’s Axis, Alabama facility also flow into Mbile Bay,

t hrough different waterways.

The SEP will have the followi ng characteristics:
a. A "greenway" will be built along the Canal.
This greenway will reduce erosion into the
Canal ;
b. A hi ki ng, biking, and exercise trail wll

transverse the western bank of the Canal

C. The trail will include educational stations
focusing on the relationshi p between water
quality in the Gty of Mbile and water
quality in the Mbile Bay;

C. The renedi ati on project, when conbined with a
series of "G eenway Parks" along the Canal,
w || double the acreage of existing parks in
the Gty of Mobile.

4. Conti nui ng Juri sdiction

The consent decree provides that the court will retain
jurisdiction over this action to enforce the terns of the

settl enment and to adjudicate disputes between the parties about

v



its provisions. Disputes will be brought to court only after the
parties engage in private negotiation. The court’s continuing
jurisdiction will termnate: (1) on the United States’ notion; or
(2) on Atofina’s notion, if the conpany certifies that it has
conplied with the decree and the United States does not object

wthin sixty (60) days.

C. (bj ections to the Consent Decree

LCAP provided the only comment during the public notice
period. LCAP s objections, fairly read, state: (1) no part of
the SEP will be perfornmed in the LeMoyne Conmunity where
Atofina s Axis plan is located; (2) no nenber of LCAP was advi sed
of the proposed SEP while it was bei ng devel oped; (3) alternative
projects in LeMbyne County would directly hel p those harnmed by
At of i na’ s wrongdoi ng.

LCAP renewed its objections with the court: an evidentiary
hearing was held to consider LCAPs clains that it had no notice
of the consent decree and the |ocal conmunity woul d derive no
benefit fromthe SEP. Later its representative asserted that the
SEP woul d repl ace projects already funded by the United States or
Al abama’ s Departnment of Environnental Managenent.

D. Suppl emrent al Evi dence about the SEP

The governnent presented no evidence at the evidentiary
hearing, but requested |eave to file supplenmental evidence about

t he genesis and inpact of the SEP. The governnent, Atofina, and
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LCAP have all filed materials about the genesis and val ue of the
SEP.

1. The Government’'s Suppl enental Subni ssi ons

The United States submtted the affidavit of Thomas C
Wl born, Chief of the Wetlands, Coastal, and Watersheds Branch of
t he Water Managenent Division of the EPA Region 4. EPA Region 4
is responsible for adm nistering Federal environnmental prograns
in Al abama. Wl born avers that he is know edgeabl e of federal
funds directed toward renediation efforts in the Mbile Bay
Estuary program and no federal or state "nonies have been used,
or are planned to be used, for restoration of the Mntlimr Canal
or associ ated projects.”

2. At ofi na’ s Suppl enental Submni ssi ons

Atofina submtted the affidavit of Treena Piznar, one of its
enpl oyees. Piznar was a Seni or Environnmental Engi neer at
Atofina s Axis plant when the SEP was bei ng devel oped. She avers
that she obtained a |ist of possible SEP projects fromthe
Al abama Departnent of Environnental Managenent.

3. LCAP' s Suppl enental Subm ssi ons

LCAP submtted evidence to establish that the Mntlimar
Canal will soon receive, or has received, Federal and/or State
envi ronnental funding. For exanple, LCAP has subnitted a
Nat i onal Estuary Program map listing the Mobile Bay as an area

receiving Federal funds for study and environmental repair.



1. Discussion

A St andard of Revi ew

A consent decree nust fairly, adequately, and reasonably
resol ve the pendi ng controversy, while remaining consistent with

the public interest. See Walsh v. Geat Atlantic & Pacific Tea

Co., Inc. 726 F.2d 956, 965 (3d Cir. 1983). District courts have

di scretion either to accept, or to reject, a proposed consent
decree: the court may not nodify the settlenent into one which it

"considers as ideal." United States v. Cannons Engi neeri ng Corp.

899 F.2d 79, 84 (1st Cr. 1990); see also United States v.

Sout heastern Pennsyl vania Transp. Auth. ["SEPTA'], 235 F.3d 817,

822 (3d Cir. 2000) (describing limted discretion of district

court); Oficers for Justice v. Gvil Service Com, 688 F.2d 615,

630 (9th Gr. 1982) (lack of power to nodify).

In the context of environnmental litigation brought by the
United States, the court owes "deference ... to [the] EPA s
expertise and to the law s policy of encouraging settlenent.”
SEPTA, 257 F.3d at 822. Because the EPA is invested with speci al
expertise about environnental torts, and uses that expertise in
crafting judicious conprom ses, settlenents approved by the EPA

are especially favored. See United States v. Cannons Eng’ g Corp,

899 F.2d 79, 84 (1st Gr. 1990).
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In determining if the settlenent is fair and adequate, an
i nportant consideration is its application to the purposes of the
environnmental statutes formng the basis of the conplaint.?

The rationale for deference to the EPA s judgnment about the
costs of Atofina’s alleged wongdoing, and the societal benefits
accruing fromthe consent decree, is clear. The EPA unlike the
court, is well-placed to evaluate fairly the social harns caused
by events like the HS flare. The EPA, unlike the court, has
consi dered the conplex benefits flowing to society fromrequiring
95% destruction of polluting gases at Atofina s facilities,
buil ding a stormnvat er drainage facility in Texas, and
constructing a fixed cover and slide gate systemon the

Hydr opul per in Kentucky. The EPA is best placed to bal ance

'I'n passing the Clean Water Act, Congress undertook the
"restoration and mai ntenance of chem cal, physical and biol ogi cal
integrity of Nation's waters. 33 U S.C. 8§ 1251. To achieve
t hese obj ectives, Congress hoped to: (1) imediately end
di scharge of pollutants into waters of the United States; and (2)
provi de federal funds to construct waste treatnent facilities.

Id. at 1251(a). The Clean Air Act’s goal is "to protect and
enhance the quality of the Nation's air resources so as to
pronote the public health and welfare ..." 42 U S.C. 8§
7401(b)(1). RCRA' s primary policy goal is to "reduce[] or
elimnate[ the creation of hazardous waste] as expeditiously as
possi bl e. Waste that is neverthel ess generated should be treated,
stored, or disposed of so as to mnimze the present and future
threat to human health and the environnment." 42 U S.C. 6902(b).
ECPRA, as its title suggests, aids enmergency preparedness by
enabling authorities to know the nature and | ocation of hazardous
chemcals in their jurisdictions. See US. v. BP Exploration &
Ol Co., 167 F.Supp.2d 1045, 1054 (N.D. Ind. 2001).
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envi ronmental harnms and benefits agai nst each other: the court’s
di scretion to re-weigh the balance is necessarily limted.

B. Injunctive and Civil Relief

Al t hough this consent decree does not provide for injunctive
relief fromeach and every alleged violation of the environnental
laws (for exanple, ECPRA and RCRA viol ations apparently are
remedi ed only through civil fines), the EPA s judgnent that the
civil penalties and renedial provisions fairly, adequately, and
reasonably resolve this action is unchall enged. ?

By this settlenent, the United States avoids prol onged
litigation with its attendant risks. Atofina’s wllingness to
settle the clains against it makes it nore likely that it wll
conply, in good faith, with the terns of the decree. Those terns
create new waste nmanagenent facilities, and new air pollution
control nechani sns, and penalize the Atofina alnost two mllion
dollars. The court finds that the consent decree’'s substantive
conponents serve the policies of the allegedly violated
environnental statutes and the public interest.

C. The SEP

The EPA' s Suppl enental Environnmental Projects Policy (the
"Policy") provides an Agency guideline for allow ng an

environnental |y beneficial project to mtigate civil penalties

’LCAP rai ses no objection to the substantive conponents
of the consent decree.
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due the United States for environnental violations. See Final

EPA Suppl enental Environnental Projects Policy, 63 Fed. Reg.

24796 (1998); see also EPA, Supplenental Environnental Projects

(last nodified Jun. 19, 2002) <http://ww. epa. gov/ Conpliance/

pl anni ng/ dat a/ nul ti medi a/ seps/ sep. ht m >. The Policy was
intended to clarify the EPA"s authority to negotiate SEPs in the
response to clains by the General Accounting Ofice, and the
Department of Justice, that the EPA's use of SEPs exceeded its
del egated authority. See Quan B. Nghiem Comment, Using

Equi tabl e Discretion to | npose Suppl enental Environnmental

Projects Under the COean Water Act, 24 B. C. Envtl. Aff. L. Rev.

561, 570-71 (1997); Kathleen Boergers, The EPA' s Suppl enent al

Environnental Projects Policy, 26 Ecology L.Q 777, 784 (1999).

The United States has not provided the court with clear
Congr essi onal authorization for the EPA's agreeing to the SEP in
this consent decree.® But, in the absence of any chall enge by

LCAP, the court declines to rule on this issue sua sponte.

The Policy inposes several conditions that a SEP nust neet.
O those conditions, three are relevant here. A proposed SEP

(1) nust have an "adequate nexus" with the underlying violation,

3The sol e exception is the Clean Air Act, which
provides that up to $100,000 of any civil penalty may be used in
"beneficial mtigation projects.” 42 U S.C. § 7604(g) (1994).
The SEP in this consent decree renedies violations of the C ean
Water Act.

13



63 Fed. Reg. 24796, at 24798;* (2) can not duplicate renedies the
defendant is not otherw se obligated to perform id.; and (3)
shoul d be informed by | ocal comrunity input, id. at 24803.

The Policy states that it is "not intended for use by EPA,
def endants, respondents, courts or administrative |law judges at a
hearing or in trial." |[1d. at 24797. The decision to accept an
SEP is "purely within EPA's discretion,” id., and the Policy
itself may be nodified "with the advance approval of
Headquarters.” 1d. The Policy "does not create any rights,
duties, or obligations, inplied or otherwise, in any third
parties.” 1Id. at 24804. |In light of this language, it is unclear
if violations of the Policy require, or allow, a court to reject
a consent decree.

Even if the court had the clear authority to enforce the

terns of the EPA policy, it lacks the power to nodify the consent

‘An "adequat e nexus" exists if:

a. The project is designed to reduce the
i kelihood that simlar violations will occur
in the future; or

b. The project reduces the adverse inpact to

public health or the environnent to which the
viol ation at issue contributes; or

C. The project reduces the overall risk to
public health or the environnment potentially
affected by the violation at issue. 63 Fed.
Reg. 24796, at 24798.

One factor in nexus inquiry is geographic proximty: an
adequate nexus is easier to establish if the proposed SEP is
within 50 mles of the Iocation of the violations. The SEP may
have a sufficient nexus even if it addresses a different
pollutant in a different nedi um

14



decree by striking the SEP and | eaving the rest of the agreenent
intact. Gven the choice of rejecting or accepting the agreenent
as witten, the public interest is served by entering the consent
decr ee.

The proposed SEP does have an adequate nexus with the
violations at the Axis, Alabama factory. The Policy provides
t hat the geographic nexus requirenment is 50 mles: LCAP admts
that Mobile is within 50 mles of Axis. Runoff fromboth the
Axis facility and the Canal flows into the Mbile Bay Estuary
system part of the waters of the United States. By inproving
the drainage of the Canal, the United States asserts the Mbile
Bay systemw ||l be renediated. This conclusion is entitled to
substanti al deference.

The proposed SEP does not replicate existing prograns, or
clearly supplant future progranms. The affidavit submtted by the
United States is dispositive. Although the court has carefully
consi dered LCAP s subm ssions, there is no evidence of record
that the Mbile Bay study area has given, or plans to give,
funding to the Montlimar Canal G eenway project, as LCAP
cont ends.

However, the governnent did not conply with its own
recommended policy of community notification and participation in
proj ect design. Rather than conduct a public nmeeting, the United

States delegated to Atofina, the allegedly polluting entity, the
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task of locating and designing an appropriate project. Atofina,
in turn, contacted the Al abama State Departnent of Environnental
Managenent, which recomended the Montlimar Canal project (anong
others). This process failed to follow the EPA s procedure for
comunity notification: there is no evidence the EPA held a
public neeting with the [ ocal community, as the policy
recomends. See 63 Fed. Reg. 24796, at 24803. |Instead, Atofina
al one solicited sone limted organi zational input: this

del egation undermned the "primary role" the EPA should play in

managi ng community involvenent. Cf. Draft EPA Gui dance for

Community I nvol venent in Suppl emental Environnental Projects, 65

Fed. Reg. at 40639 (2000). The SEP was not designed with the
benefit of prior coment by citizen groups of the |local community
nmost directly affected by Atofina’ s polluting activities; that
comunity had the ability to comment only after the SEP had been
negoti ated and defined.®> By not requiring the alleged polluter
to conply with the community notification policy, the EPA
potentially allowed Atofina to give priority to irrel evant
political considerations while ignoring |ocal groups who should
have been at |east consulted in the SEP's design. The United

States reviewed the SEP before agreeing to it, but if it had

®The proposed SEP is supported by other "comunity"
groups like the Alabama Rivers Alliance, the Mbile Tricentennial
Board, and the Hearin-Chandler Fam |y YMCA. There is no evidence
that these groups participated in the design of the SEP
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condi tioned approval on conpliance with its comunity
notification policy, it mght have clarified whether the proposed
SEP serves public, rather than private, ends.

The court understands the frustration of the citizens’ group
in Axis, Alabama. It may have been adversely affected by
Atofina s violation of the environnental [aws. But that
frustration does not permt rejecting a consent decree that, as a

whol e, serves the public interest.

I11. Conclusion
The consent decree fairly, adequately, and reasonably
resolves this action. As a whole, it serves the public interest.

The Motion for Entry of a Consent Decree will be granted.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

UNI TED STATES OF AMERI CA : GAVIL ACTI ON
V.
ATOFI NA CHEM CALS, | NC. ; No. 01-7087

ORDER ENTERI NG CONSENT DECREE

AND NOW this 5th day of August, 2002, for the reasons given
in the foregoing menorandum it is ordered that:

1. The United States Mdtion for Entry of Consent Decree
(#4) is GRANTED

2. The attached Consent Decree is entered, and shall be
filed of record.

3. The court will retain jurisdiction over this action to
the extent provided in Sections X1, XIX and XXV of the
Consent Decr ee.

4. The clerk of court shall send a copy of this Menorandum
and Order to the follow ng individual:
Don Tol bert
LCAP

13040 N. Forest Dr.
Axis, AL 36505

Norma L. Shapiro, S.J.



