IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

SAMUEL JOSEPH : CIVIL ACTI ON
V.
JOHN ASHCROFT, et. al. : NO. 01- 2679
MEMORANDUM
Padova, J. August 5, 2002

Plaintiff Sarmuel Joseph brought this action against Attorney
General John Ashcroft, Kevin Rooney, Charles Zenski, Kent
Frederick, Jim Slovik, and Si obhan Cotter for violating his Fourth
and Fifth Anmendnent rights by instituting renoval proceedings
against him as an alleged aggravated felon and detaining himin
connection with those renoval proceedings.! Before the Court is
Def endants’ WMbdtion for Summary Judgnent. For the reasons that
follow, the Mdtion is granted.

l. BACKGROUND

Sanmuel Joseph is a native and citizen of Haiti who was

admtted as a |l awmful permanent resident in 1989. 1In re Joseph, 22
| & N 660, Int. Dec. 3387 (April 23, 1999) (“Joseph 1”) at |I. The

| Mm gration and Naturalization Service (“INS’) initiated renoval

proceedi ngs agai nst Joseph in Novenber 1998, charging that he was

3John Ashcroft and Kevin Rooney, the Conmm ssioner of the
| Mm gration and Naturalization Service (“INS’) were dismssed as
Def endants in this action by Oder dated My 30, 2002. The
remai ni ng Def endants are the District Director of the INS, the INS
District Counsel, the IHP Director for the INS at Berks County
Prison, where Joseph was detained by the INS, and the INS officer
who initiated the renmoval proceedings. (Conpl. 1T 3-7.)



subject to renpval pursuant to 8 U.S.C. § 1227(a)(2)(A)(iii)? for
having conmtted an aggravated felony as defined in 8 US C 8§

1101(a)(43)(S)® in Maryland in 1996. |d.; see also In re Joseph,

22 1 & N 799, Int. Dec. 3398 (May 28, 1999) (“Joseph I1") at 3.
This charge was based on Joseph’s January 19, 1996 conviction for

“obstruction and hindering,” a common | aw of fense for which he was

sentenced to one year incarceration. Joseph | at |I. Joseph was
convicted of “intentionally and know ngly obstruct[ing] and
hinder[ing] a police officer . . . in the performance of the
(police officer) victims duties.” Id. The crimnal charging

docunent for this conviction states that Joseph, “after departing
his residence in a vehicle, was chased by a police officer and was
finally apprehended in Delaware after junping from his notor
vehicle.” 1d. The record does not disclose why Joseph was chased
by the police. |[|d.

After initiating the renoval proceedings, the INS detained

Joseph without bond pursuant to 8 U S.C. § 1226(c)(1).* Id. He

2Section 1227(a)(2)(A)(iii) requires the renoval of any alien
who has been convicted of an aggravated felony at any tinme after
adm ssion into the United States. 8 U S.C A 8§ 1227(a)(2)(A) (iii)
(West 1999).

3Section 1101(a)(43)(S) defines aggravated felony to include
“an offense relating to obstruction of justice, perjury or
subornation of perjury, or bribery of a witness, for which the term
of inprisonnent is at |east one year.” 8 U S.C. A 8§ 1101(a)(43)(S)
(West 1999).

“Section 1226(c)(1) provides: “The Attorney General shal
take into custody any alien who (B) is deportable by reason of
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then filed a notion with the Immgration Judge, asking to be
rel eased on his own recogni zance, or on a reasonabl e bond, arguing
that his offense was not an aggravated felony subjecting himto
mandatory detention. 1d. On January 20, 1999, the Inmmgration
Judge found that Joseph was not renovable as an aggravated fel on,
term nated the renoval proceedi ngs and ordered that he be rel eased
fromcustody. 1d. On January 20, 1999, the INS attenpted to file
with the Immgration Judge a Form EQO R-43, “Notice of INS Intent

to Appeal Custody Redeterm nation,” the filing of which i nvokes an
automatic stay of an immgration judge’'s rel ease order pursuant to
8 CF.R 8 3.19(i)(2).° Id. The Imm gration Judge refused to

accept the formEO R-43 based upon his findings that Joseph was not

havi ng comm tted any of fense covered i n section 1227(a)(2) (A (
(A (iii), (B, (C, or (D of this title.” 8 US. C § 1226(c
(West 1999).

i),
) (1)
8 CF.R 8 3.19(i)(2) provides as follows:

I n any case in which the district director has
determined that an alien should not be
rel eased or has set a bond of $10, 000 or nore,
any order of the inm gration judge authori zi ng
rel ease (on bond or otherw se) shall be stayed
upon the Service's filing of a Notice of
Service I nt ent to Appeal Cust ody
Redeterm nation (Form EOR-43) wth the
immgration court within one business day of
t he i ssuance of the order, and shall remain in
abeyance pendi ng deci sion of the appeal by the
Board of |Imm gration Appeals.

8 C.F.R § 3.19(i)(2)(2001).



removable as an aggravated felon and was not subject to the
mandat ory detention provisions of Section 1226(c). 1d.

The I NS appealed fromthe Immgration Judge’'s rel ease order
and order term nating the renoval proceedi ngs on January 27, 1999
and filed a notion on February 10, 1999, asking the Board of
| mm gration Appeals (“BIA”) to determ ne whet her the autonatic stay
had been invoked or, in the alternative, to grant a stay. 1d. On
March 18, 1999, the BIA granted a tenporary stay of the rel ease
order. 1d. On April 23, 1999, the BIA issued its decision,
hol ding that the Imm gration Judge did not have the discretion to
reject atinely filed FormEO R-43. 1d. at V. The BIA found that
the INS had properly invoked the automatic stay provisions of
Section 3.19(i)(2) when it attenpted to file the FormEO R-43 with
the Immgration Judge. Id. The BIA further found that the
automatic stay was in effect, staying the I mm gration Judge’ s order
t hat Joseph be rel eased on bond, as of January 20, 1999. 1d.

On April 29, 1999, shortly after the BIA s decision, the
Ofice for Immgration Litigation of the INS (“O L") suggested that
the INS adopt new guidelines with respect to the bond eligibility
of aliens convicted of aggravated felonies. (Conpl. Ex. 2.) The
Conpl ai nt al |l eges that these new gui del i nes woul d have required the
INS to rel ease Joseph despite the BIA's decision. (Conpl. | 22.)
Under these new guidelines, aliens who had been released from

custody prior to Cctober 8, 1998 would not be not subject to



mandatory detention pursuant to 8 U.S.C. 8§ 1226(c) during renoval
proceedi ngs.® (Conmpl. Ex. 2.)

On May 19, 1999, the BIA dismssed the INS s appeal fromthe
| mm gration Judge’s orders rel easi ng Joseph on his own recogni zance
and extingui shed the automatic stay. Joseph Il at 12. The INS
rel eased Joseph on his own recogni zance on May 19, 1999 as required
by the BIA's order extinguishing the automatic stay. (Def.’s EX.
3.) On May 28, 1999, the BI A issued a decision explaining why it
dism ssed the INS appeal of the Inm gration Judge’ s rel ease order
and finding “that it is substantially unlikely that the offense of
sinply obstructing or hindering one’s own arrest will be viewed as
an obstruction of justice aggravated felony wunder section
101(a)(43)(S) of the Act for renoval purposes.” 1d. On July 19,
1999, the INS withdrew its appeal of the Immgration Judge’s
termnation of the renoval proceedings. (Ans. § 26.)

1. STANDARD OF REVI EW

Summary  j udgnent is appropriate “if the pl eadings,

depositions, answers to interrogatories, and adm ssions on file,

together with affidavits, if any, show that there is no genuine

®Prior to October 8, 1998, bond determi nations for aliens
convi cted of aggravated felonies were governed by the Transition
Peri od Custody Rul es, Section 303(b)(3) of the Illegal Inmmgration
Ref orm and | nm grant Responsibility Act of 1996. Pub. L. 104-28,
Div. C., Title 111, 8 303(b)(3), 110 Stat. 3009-586 (1996).
Pursuant to these Rules, lawfully admtted aliens who had been
convi cted of aggravated felonies could be released from detention
during the pendency of their renoval proceedings under certain
ci rcumst ances.



issue as to any material fact and that the noving party is entitled
to judgnent as a matter of law” Fed. R Cv. P. 56(c). An issue
is “genuine” if the evidence is such that a reasonable jury could

return a verdict for the non-noving party. Anderson v. Liberty

Lobby, Inc., 477 U S. 242, 248 (1986). A factual dispute is

“material” if it mght affect the outconme of the case under
governing law. |d.

A party seeking summary judgnent always bears the initial
responsibility for informng the district court of the basis for
its nmotion and identifying those portions of the record that it
bel i eves denonstrate the absence of a genuine issue of nmateria

fact. Celotex Corp. v. Catrett, 477 U S. 317, 322 (1986). \Were

the non-noving party bears the burden of proof on a particular
issue at trial, the novant’s initial Celotex burden can be net
sinply by “pointing out to the district court that there is an
absence of evidence to support the non-noving party’s case.” 1d.
at 325. After the noving party has net its initial burden, “the
adverse party’ s response, by affidavits or otherwi se as provided in
this rule, nust set forth specific facts showng that there is a
genui ne issue for trial.” Fed. R Gv. P. 56(e). That is, sumary
judgnent is appropriate if the non-noving party fails to rebut by
maki ng a factual showi ng “sufficient to establish the existence of
an el enent essential to that party’s case, and on which that party

wi |l bear the burden of proof at trial.” Celotex, 477 U S. at 322.



Evi dence introduced to defeat or support a notion for sunmary

j udgnment must be capabl e of being adm ssible at trial. Callahan v.

AEV, Inc., 182 F. 3d 237, 252 n.11 (3d Cir. 1999)(citing Petruzzi's

| GA Supermarkets, Inc. v. Darling-Del aware Co., 998 F. 2d 1224, 1234

n.9 (3d Gr. 1993)). The Court nust viewthe evidence presented on
the notion in the light nost favorable to the opposing party.
Anderson, 477 U. S. at 255. However, “nere allegations, bare
assertions or suspicions are not sufficient to defeat a notion for

summary judgnent.” Felton v. Southeastern Penn. Transp. Auth., 757

F. Supp. 623, 626 (E.D. Pa. 1991) (citation omtted).
[11. DI SCUSSI ON

The Conpl ai nt all eges three causes of action. 1In Count |, the
Conplaint alleges that Joseph’s Fourth Amendnent rights were
violated by his detention after April 29, 1999 or My 19, 1999
because, after either of those dates, Defendants were not justified
in asserting that he was subject to nandatory detenti on pursuant to
8 US. C 8 1226(c). In Count Il, the Complaint alleges that
Joseph’s Fifth Amendnent rights were violated by Defendants’
continuation of his detention and renoval proceedings. In Count
11, the Conpl aint alleges that Joseph’s Fourth Anendnent right to
be free frommalicious process was deni ed when Def endants conti nued
their detention and renoval efforts against him after April 29,

1999 and May 28, 1999.



Def endant s have noved for summary j udgnent on all three counts
of the Conpl aint based upon qualified immunity. Defendants argue
that they are entitled to sunmary judgnent because they did not
viol ate any of Joseph’s clearly established constitutional rights.
Qualified imunity neans that:

Governnent officials perform ng discretionary
functions are shielded from liability for
civil danmages insofar as their conduct does
not violate clearly established statutory or
constitutional rights of which a reasonable
person would have known. In addition, and
particularly in 8 1983 cases i nvol ving al | eged
violations of the Fourth Anmendnent, the
Suprene Court has enphasized that the inquiry
is whether a reasonable officer could have
believed that his or her conduct was | awful,
in light of the clearly established |aw and
the information in the officer's possession.

Sharrar v. Felsing, 128 F.3d 810, 826 (citations omtted).

Qualified inmunity protects “all but the plainly inconpetent or

t hose who knowingly violate the law.” Mlley v. Briggs, 475 U S

335, 341 (1986). The Court evaluates Defendants’ claim of
qualified imunity using the two-step process laid out by the

Suprene Court in Saucier v. Katz, 121 S. C. 2151, 2156-2157

(2001). The first step is to determne, in the |ight nost
favorable to Plaintiff, whether the facts show a violation of a
constitutional right. 1d. at 2156. |If there is no constitutional

vi ol ation, Defendants are entitled to immunity. Bennett v. Mirphy,

274 F.3d 133, 136 (3d Cr. 2002). |If the Court determ nes that

there i s evidence of a constitutional violation, the Court noves on
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to the second step, determning “whether the right was clearly
established.” Saucier, 121 S. C. at 2156. The Court exam nes
whet her “in the factual scenario established by the plaintiff,
woul d a reasonabl e police officer have understood that his actions
were prohibited. . . . If it would not have been clear to a
reasonabl e officer what the |aw required under the facts all eged,
he is entitled to qualified immunity. 1If the requirenents of the
| aw woul d have been clear, the officer nust stand trial.” Bennett,
274 F.3d at 136-37 (enphasis in original).

A Count

Joseph clains that his Fourth Amendnent rights were violated
by his continued detention after the INS allegedly changed its
policy with respect to the mandatory detention of aliens who were
released from inprisonnment prior to October 8, 1998. However
Joseph has submtted no evidence that the INS adopted the change
recommended by the OL, or that the change was intended to be
applied retroactively to aliens who had been detained by the INS
pursuant to Section 1226(c) prior to April 29, 1999, the date on
which the OL proposed the new policy. On Novenber 3, 1999, the
BIA exam ned this issue and determ ned that aliens who had been
released prior to October 8, 1998 were not subject to nmandatory

det enti on. See In re Adewunm Adeniji, 22 |I. & N Dec. 1102

(1999). This decision was not reached until nonths after Joseph

was released from detention and the INS dropped its appeal.



Consequently, there is no evidence on the record before the Court
that Joseph’s detention after April 29, 1999 violated his rights
under the Fourth Amendnment. Defendants are, therefore, entitledto
qualified immunity with respect to Joseph’s clains that his
continued detention after April 29, 1999 violated his Fourth
Amendnent rights.

Joseph al so contends, in Count I, that his continued detention
after May 19, 1999 violated his rights under the Fourth Anmendnent.
On May 19, 1999, the BI A “extingui shed the automatic stay that had
been attached upon the tendering of the Form EO R 43.” Joseph |
at 12. That sane day, the INS released Joseph on his own
recogni zance, as ordered by the Immgration Judge prior to the
i nposition of the stay. (Defs.”’s Ex. 3.) There is no other
evi dence on the record before the Court that woul d denonstrate t hat
Joseph’ s detention after May 19, 1999 viol ated his rights under the
Fourth Anmendnent. Defendants are, therefore, entitled to qualified

immunity with respect to this claim Accordi ngly, Defendants

Motion for Summary Judgnent is granted as to Count | of the
Conpl ai nt .
B. Count 111

Plaintiff clains that he was deni ed his Fourth Anmendnent ri ght
to be free frommalicious process when Defendants continued their
detention efforts against himafter April 29, 1999 and conti nued

their renoval efforts against him beyond My 28, 1999. As

10



Plaintiff does not allege any specific use of process against him
after April 29, 1999 or May 28, 1999, it appears that he intended
to bring aclaimrelated to nalicious prosecution. As discussed in
section IIl1.A , above, there is no evidence on the record before
the Court that Joseph’s continued detention after April 29, 1999
violated his rights under the Fourth Amendnent. Moreover, Joseph
has submitted no other evidence that the INS continuation of its
appeal of the Immgration Judge’'s detention order after April 29,
1999 violated his Fourth Amendnent rights. Def endants are,
therefore, entitled to qualified imunity on Plaintiff’s claimin
Count 11l that Defendants’ detention efforts after April 29, 1999
violated his rights under the Fourth Amendnent.

On May 28, 1999, the BIA determned that Joseph was not
subject to mandatory detention. Joseph Il at 12. The BI A al so
considered, but did not decide, whether the INS was likely to
succeed in its renoval proceedi ngs against him The Bl A found t hat
it was unlikely that it would ultimately find Joseph’s offense to
be an aggravated felony subjecting himto renoval. |d. However,
the BIA did not conpletely rule out the possibility that the I NS
coul d succeed on the nerits of the renoval proceeding: “W do not
purport to make a final ruling on whether the respondent's
conviction falls within the aggravated fel ony provision of section
101(a)(43)(S). The possibility remains that the Service m ght offer

some convincing argunent in its nerits appeal.” |1d. The BIA did

11



not require the INSto drop its renoval proceedi ngs agai nst Joseph,
or state that Joseph could not be renoved on the charges agai nst
him |1d. Joseph has submtted no other evidence that Defendants’
continued prosecution of the renoval action violated his Fourth

Amendnent rights. Defendants are, therefore, entitled to qualified

immunity on this claim Consequently, Defendants’ Mdtion for
Summary Judgnent is granted as to Count Il of the Conplaint.
C. Count 11

Joseph clains that his right to due process under the Fifth
Amendnent was viol ated by Defendants’ continued detention of him
and continued renoval efforts against him Plaintiff has submtted
no evidence to support this claim For this reason, and the
reasons discussed above, in Sections Ill. A and B. of this
Menorandum the Court finds that there is no evidence that
Def endants’ continued detention of Joseph and continuing renoval
proceedi ngs against him constitute a violation of his Fifth
Amendnent right to due process. Defendants are, therefore,
entitled to qualified imunity on Joseph’s claim pursuant to the
Fifth Amendnent and sunmary judgnent is granted in favor of
Def endants on Count 11 of the Conplaint.

' V.  CONCLUSI ON

For the reasons stated above, summary judgnent is granted in

favor of Defendants and against Joseph on all counts of the

Conmplaint. As the Court has found that Defendants are entitled to

12



qualified imunity on all of Joseph’s clains that hi s
constitutional rights were violated, the Court need not address
Def endants’ remai ning argunents in favor of summary judgnent.

An appropriate order foll ows.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

SAMUEL JOSEPH : CIVIL ACTI ON
V.
JOHN ASHCROFT, et. al. : NO. 01- 2679
ORDER

AND NOW this 5th day of August, 2002, in consideration
of Defendants’ WMdtion for Summary Judgnent (Docket No. 33) and
Plaintiff’'s response thereto, I T IS HEREBY ORDERED t hat the Mdti on
i s GRANTED pursuant to Federal Rule of Cvil Procedure Rule 56 and
all clains are DISM SSED wi th prejudice. The Cerk of Court shall

close this case for statistical purposes.

BY THE COURT:

John R Padova, J.



