IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVANI A

DULCI DI O QUI RI NDONGO
ClVIL ACTI ON
Petiti oner,

V.
UNI TED STATES OF AMERI CA, ; No. 02-308
: 98- CV-602-1
Respondent .
OPI1 NI ON
NEWCOMER, S. J. July , 2002

Presently before the Court is Petitioner Dulcidio
Quirindongo’s Motion to Vacate, Set Aside, or Correct a Sentence
pursuant to 28 U.S.C. 8§ 2255 and the Governnent’s Response

t her et o. For the reasons di scussed bel ow, said Mtion is denied.

l. FACTUAL AND PROCEDURAL BACKGROUND

On Decenber 2, 1998, a federal grand jury returned an
i ndi ctnment charging Petitioner with nultiple counts in violation
of 21 U.S.C. § 846, 21 U.S.C. § 841(a)(1), and 21 U.S.C. § 860.
The indictnment arose fromPetitioner’s sale of heroin to a
cooperating citizen on six occasions and an undercover Berks
County Detective on four occasions in and around Readi ng,
Pennsyl vania. In addition, the Governnment filed docunents
i ndicating that upon conviction, Petitioner faced a mandatory

m ni nrum sentence of |ife inprisonnent.



On May 25, 1999, Petitioner appeared before this Court
to plead guilty to all counts listed in the indictnent. During
an extensive plea colloquy with the Court, Petitioner affirned
that he intended to plead guilty and that he understood the
ram fications of such a plea. Thereafter, the Court accepted
Petitioner’s guilty plea and entered judgnent against him On
Novenber 23, 1999, the Court sentenced Petitioner to a term of
life inprisonnent.

On Novenber 30, 1999, Petitioner filed a pro se Notice
of Appeal. Counsel for Petitioner subsequently filed an Anders
brief inthe Third Grcuit Court of Appeals recognizing the
absence of appeal able issues. The Third Grcuit Court of
Appeal s then affirnmed Petitioner’s conviction. On January 29,
2002, Petitioner filed the instant Mdti on.

1. DI SCUSSI ON

Petitioner sets forth three clains in the instant
notion: (1) Petitioner alleges that he entered the guilty plea
involuntarily, resulting in a violation of his Fifth Anrendnent
right to due process; (2) Petitioner alleges m sconduct by
def ense counsel resulting in a violation of his Sixth Anmendnent
right to effective assistance of counsel; and (3) Petitioner
all eges that his sentence is in violation of the Suprenme Court’s

decision in Apprendi v. New Jersey, 530 U S. 466 (2000).




A. Involuntary Entry of Plea

Petitioner asserts that the guilty plea he entered
before this Court was involuntary. Specifically, he alleges
that defense counsel’s failure to advise himof the full facts
of the Governnent’s case agai nst himand the consequences of
entering a guilty plea rendered his plea involuntary. As a
result, Petitioner contends that he has suffered a violation of
his right to due process under the Fifth Anendnent.

Due process nmandates that a plea be both voluntary and

knowi ng. Boykin v. Al abama, 395 U. S. 238, 244 (1969). A plea
that is entered on the advise of counsel is voluntary where
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counsel’s advice is wi thin the range of conpetence demanded of

attorneys in crimnal cases.”” Hill v. Lockhart, 474 U S. 52,

56 (1985) (quoting McMann v. Richardson, 397 U S. 759, 771
(1970)). Thus, because the record indicates that Petitioner was
duly represented at the tine he entered the guilty plea, the
success of Petitioner’s due process claimw !l turn on the
merits of his claimof ineffective assistance of counsel.

B. |Ineffective Assistance of Counsel

Petitioner asserts that defense counsel’s failure to
advi se him of the consequences of his guilty plea, as well as
his failure to advise himof the facts of the Governnment’s case
agai nst himanmount to a violation of the Sixth Arendnent’s
guarantee of effective assistance of counsel. |In order to

prevail on such a claim Petitioner nust establish: (1) that



counsel’s representation fell below an objective |evel of
reasonabl eness; and (2) that the conduct of counsel prejudiced

the defense. Strickland v. Washi ngton, 466 U. S. 668, 687

(1984). Wiile Petitioner nust satisfy both tiers of the

Strickland standard, this Court need only address the second

tier as Petitioner fails to establish counsel’s conduct

prejudi ced his defense. United States of Anerica v. N no, 878

F.2d 101, 104 (3d Gr. 1989) (noting that Strickland invited

courts to exanmne the two tiers in any order).

Wthin the context of the plea process, prejudice is
establ i shed where a petitioner denonstrates that had counsel not
gi ven the erroneous advice, he would have el ected to proceed to
trial. HIl, 474 U S. at 58. Even if prejudice does result,
Pennsyl vani a federal courts have consistently held that an
extensive plea colloquy serves to dissipate the prejudicial
effect of counsel’s failure to properly advise the defendant
wWith respect to the ramfications of entering a guilty plea.

US Vv. Ccanpo, No. CV.A 97-1996, 1997 W. 364485 at *1-*2

(E.D. Pa. 1997) (Weiner, S.J.) (noting it disingenuous to assert
t hat defense counsel’s actions prejudiced the outcone of the
pl ea process follow ng defendant’s adm ssion that he understood

the plea he entered); See also Payne v. United States, 422 F.2d

376, 377 (WD. Pa. 1970) (Mller, J.) (holding defendant’s sworn
testi mony that he understood possible |Iength of sentence

di ssi pated prejudicial effect of counsel’s erroneous advice);



McCoy v. U S., 96 F. Supp.2d 469, 479-80 (E.D. Pa. 2000)
(Robreno, J.) (holding defendant’s acknow edgnent that he faced
sentence of life inprisonnment sufficiently indicated awareness
of ramfications of guilty plea).

In light of these holdings, this Court finds that the
al | eged conduct of defense counsel did not prejudice the
Petitioner in such a manner as to effect the outcone of the plea
process. Here, as in the cited holdings, the record of the
col I oquy between Petitioner and the Court clearly denonstrates
that Petitioner entered the plea upon his own volition. (Plea
Tr. at 14-15). Moreover, Petitioner stated in two separate
exchanges with the Court that he understood the consequences of
his guilty plea and that he faced a nandatory m ni num sent ence
of life inprisonnent, thus dissipating any possible prejudice
caused by defense counsel’s conduct. (Plea Tr. at 15-16).

The record also indicates that the Assistant United
States Attorney apprized Petitioner of the facts of the
Governnent’s case against himduring the plea colloquy. (Plea
Tr. at 25-33). During this exchange, Petitioner listened to the
facts presented by the Governnent and affirnmed the truth of
those facts. (Plea Tr. at 35). Cdearly, Petitioner’s assertion
t hat he was unaware of the facts of the Governnent’s case
against himis w thout nerit.

Petitioner failed to establish ineffective assistance

of counsel. The record clearly indicates that the extensive



pl ea col | oquy di ssi pated any prejudice caused by the alleged
I naction of defense counsel with respect to informng the
Petitioner of the ramfications of entering a guilty plea as
well as the alleged failure to informthe Petitioner of the
facts of the Governnent’s case against him Thus, this Court
finds that Petitioner entered the guilty plea voluntarily as
Petitioner failed to establish that he received ineffective
assi stance of counsel.

C. Apprendi v. New Jersey

Finally, Petitioner clains that the enhancenent of his
sentence to a mandatory mninmumof |ife inprisonnent violates

the Suprenme Court’s decision in Apprendi v. New Jersey, 530 U. S

466, 490 (2000). The Apprendi Court held that “*to renove from
the jury the assessnent of facts that increase the prescribed
range of penalties...”” to which a crimnal defendant is exposed
violates the Sixth Anmendnent. 1d. at 490 (quoting Jones v.

United States, 526 U S. 227, 252-53 (1999)). Here the record

clearly indicates that the enhancenent of Petitioner’s sentence
arose fromtwo prior convictions pursuant to 21 U S.C 8§
841(b) (1) (A), not fromthis Court’s finding of additional facts.
(Plea Tr. at 15-16). Thus, Petitioner’s Apprendi claimis

Wt hout nerit.

AN APPROPRI ATE ORDER SHALL FOLLOW

Cl arence C. Newconer, S.J.



IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

DULCI DI O QUI RI NDONGO

ClVIL ACTI ON
Petitioner,
V.
UNI TED STATES OF AMERI CA, E No. 02-308
98- Cv-602-1
Respondent .
ORDER

AND NOW this day of July, 2002, upon consideration
of Petitioner’s Motion to Vacate, Set Aside, or Correct a
Sentence and the CGovernnent’s Response, it is hereby ORDERED
that Petitioner’s notion is DEN ED.

Furthernore, as Petitioner failed to nmake a
substanti al showi ng of a infringenment of his constitutional

rights, no certificate of appealability shall issue.

AND I'T IS SO ORDERED

Cl arence C. Newconer, S.J.



