IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

I N RE:
GRAND JURY MATTER
GRAND JURY NO. 98-225

VEMORANDUM AND ORDER

Norma L. Shapiro, S.J. July 12, 2002
The United States noves under Fed. R Crim Pro.
6(e)(3)(i)(1) to release to attorneys of the civil division of a
Cabi net Departnent (the "Departnent™) "pre-existing business and
financial records" obtained by grand jury subpoena. The court
initially denied the Governnent’s request because it failed to
make a showi ng of particul ari zed need; the Governnent renewed its
notion with a supporting affidavit. For the reasons given bel ow,

the notion will be denied wi thout prejudice.

BACKGROUND

The Departnent previously instigated a crim nal
i nvestigation of a now defunct Pennsylvania Conpany ("the
Conmpany") for an allegedly fraudul ent transfer of noney. The
i nvestigation, conducted by a grand jury, initially focused on an
enpl oyee of the Conpany (the "Enpl oyee"). The Enpl oyee died
during the pendency of the grand jury investigation. The grand

jury termexpired without the return of an indictnent.



The Conpany’s owner (now the "Target") was the all eged
beneficiary of the Enpl oyee’s nual feasance. However, evidence did
not establish guilt beyond a reasonabl e doubt, and the Departnent
has deci ded not to pursue a crimnal investigation.

The Departnent would |ike to conduct a civil investigation
and recover sone of the lost funds through a civil action against
the Target and the Enployee’s estate. To do so, it allegedly

requi res docunents subpoenaed fromthe Enpl oyee by the grand

jury.

1. DI SCUSSI ON

It is natural for the Governnent, attenpting to renedy
civilly what it could not punish crimnally, to wsh to avoid
duplicating its investigatory efforts. Such was the position of

the Governnent in United States v. Sells Engineering, |Inc., 463

U S 418, 440 (1983). There, the United States pursued certain
individuals for fraud and tax evasion both crimnally and
civilly. Wen civil discovery proved contentious, the Governnment
used a grand jury subpoena to recover docunents fromthe
defendants. After the defendants pled guilty to crim nal
charges, the CGovernnent noved to have the materials obtained by
grand jury subpoena released to the civil division. The Suprene
Court held that automatic disclosure would subvert interests of

grand jury secrecy, and violate Fed. R Crim Pro. 6(e).



Civil use of grand jury materials is not illegal per se; the
civil division may petition the court to release the materials on
a showing of "particularized need."” Such need nust be distinct
fromthe omipresent desire to "save tine and expense." Sells

Engi neeri ng, 463 U. S. at 431. Particul ari zed need exists if:

Parties seeking [disclosure under] Rule 6(e) ... show
that the material they seek is needed to avoid a
possi bl e injustice in another judicial proceeding, that
the need for disclosure is greater than the need for
continued secrecy, and that their request is structured
to cover only material so needed ...

[Dlisclosure is appropriate only in those cases where
the need for it outweighs the public interest in
secrecy, and that the burden of denonstrating this

bal ance rests upon the private party seeking disclosure
..." Douglas Ol Co. v. Petrol Stops Northwest, 441

U S 211, 222-223 (1979).

"I'n determ ni ng whether the party has nmet the burden, the
court may consider alternative discovery tools available.” In

re:. Gand Jury Matter, G. Jur. No. 98-194, at 4 (E.D. Pa. August

18, 1994) (Shapiro, J.),* citing Sells Engineering, 463 U S. at
445). Because "[aJutomatic discl osure woul d subvert the
[imtations on the discovery process in civil actions," 1id., the
court nust anal yze each of the Governnent’s proposed
justifications with care.

The Governnent does not press its argunent that the

materials in question are not covered by Rule 6(e). Cf. In re:

Thi s opi nion was not published, but was provided to
Gover nnent when the court denied the Governnent’s initial nption
here.
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Grand Jury Matter, G. Jur. No. 98-194, at 7 ("The type of

docunent s subpoenaed may reveal the nature and extent of the
grand jury investigation ...."). Rather, it argues that it has a
particul ari zed need for disclosure. On exam nation, the
Governnent’ s asserted grounds do not establish particularized
need.

1. Sour ce of Deparnent Know edge

The Governnent argues that absent disclosure, the Departnent
woul d have "no know edge of the alleged civil violations.” Since
it would be unable to identify an independent source of
information to justify a civil investigation, it would be
“"theoretically inproper” to initiate a civil investigation absent
the grand jury records.

This theoretical argunent is without any basis in | aw or
fact. "The veil of secrecy covers the grand jury proceedi ngs
t hensel ves, not the subject matter of the investigation or
statenents made by persons before grand jury testinony is given."

United States v. Lebovitz, 586 F. Supp. 265, 279 (WD. Pa. 1984).

The Departnent may initiate an inquiry with know edge that a
grand jury was enpanel ed, w thout knowi ng any of the particulars
of its deliberations or possessing subpoenaed docunments. The
Government points to no relevant |aw requiring the Departnent
have probabl e cause before initiating a civil investigation.

2. Critical Docunents in the Target's Possessi on




The Target all egedly possesses the only other copies of
certain docunents subpoenaed by the grand jury. |If the
Department were forced to gather docunents independently, it
woul d 1 ook to the Target as the "first, and possibly the sol e"?
source for many records. Because the Target is subject to
potential liability under the applicable statute, he or she would
have "every incentive to destroy the ... records ..." The order
woul d "ensure [the Departnent’s] access to those records.”

This justification fails because it is no different fromthe
probl ens faced by every litigant in civil discovery. There is
al ways a possibility that a civil litigant will destroy necessary
docunents. However, that nere possibility does not create
particul arized need. If the Target does destroy the docunents in
guestion, the Governnent could then make a real show ng of need:
the only copies of the docunents would be those subpoenaed and
retained by the grand jury. Until that event occurs, the court
w Il not assunme that a citizen will not conply with court ordered
di scovery.

3. Consideration for Third-Party Custodi ans of Records

The Governnment argues that third-party record hol ders would

’This reference in the Governnment’s brief is confusing. |If
the Target would be the sole source of the docunents, they are
not held by the grand jury and cannot be the subject of this
notion. |If the Governnent neant to assert that the Target would
be the only non-privil eged source of the docunents, it mght have
found a nore clear way of saying so.
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be unnecessarily burdened by the need to produce records already
produced to the grand jury. The Government is concerned that
non- conpl i ance with discovery would be a "distinct possibility."
Particul ari zed need does not exist when it is nerely possible
that a future bad act will create a real need. The Government’s
concern for third-party record custodi ans, while |audable, is a
general i zed concern present in all such petitions. It does not
out wei gh the harm done to the Target and grand jury secrecy, and
t he possi ble subversion of limtations on civil discovery.

See Sells Engineering, 463 U. S. at 433 (automatic disclosure

woul d "subvert the limtations applied outside the grand jury
context on the Governnent's powers of discovery and
I nvestigation.").

4. | npai rnent _of Disclosure to Potential Litigants

Finally, the Government argues that absent disclosure, the
Department will be unable to disclose wongdoing to citizens who
m ght be able to bring a private cause of action. But the
Government points to no part of the applicable statute that would
prevent the Departnent, on conducting a civil investigation, to
provi de anything |l earned in that investigation, including
docunents col |l ected through normal discovery, to potentially
affected citizens. Docunents before grand juries are not secret
by their nature: they are secret because releasing them in the

context of their collection by the grand jury, would viol ate Fed.



R Cim Pro. 6(e). If they are collected el sewhere, the sane
concerns are not inplicated. The Governnent does not provide any
reason for disclosure now, before the Departnent has even
attenpted di scovery.

There is no present particul arized need, only desire - a
desire to take the easy route without regard for Fed. R Crim

Pro. 6(e).

I11. CONCLUSI ON
Al t hough di scl osure of information collected by the grand
jury woul d save the Government, and possibly third parties, "tine

and expense," Sells Engineering, 463 U S. at 431, it would al so

subvert the normal rules of discovery and potentially expose the
i nner workings of a grand jury investigation. The Governnment has
failed to show a particul arized need for disclosure because the
rel evant docunments can be recovered from sources other than the
grand jury, and the Department retains broad authority under the
applicable statute to conduct a civil investigation. The notion
to release crimnal investigative materials will be denied
wi thout prejudice to renew if civil discovery fails and there is
then a particul ari zed need.

The clerk of court would normally file this opinion under
seal, and no one but the attorney representing the Governnent

woul d see it. However, because the issues addressed herein arise



sonewhat frequently, but there is little recent, relevant,

publ i shed authority, an exception will be nade for this opinion.
The court has renmoved fromthe discussion information that woul d
identify the Target, Enployee, or the nature of the grand jury’s

del i berati ons.



IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

I N RE:
GRAND JURY MATTER
GRAND JURY NO. 98-225

ORDER
AND NOW this 12th day of July, 2002, for the reasons given

in the foregoing nmenorandum it is ORDERED that:

1. The Governnent’'s Renewed Mtion for Release of Limted
Crimnal Investigative Materials (#4) is DEN ED W THOUT PREJUDI CE

to renew on a showi ng of particularized need.

2. In the interests of justice, the clerk of court is

aut horized to make this opinion available to the public.

Norma L. Shapiro, S.J.



