IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

ROBERT ALDERMVAN : ClVIL ACTION
Petiti oner, :

V.
SUPERI NTENDENT CHESNEY, et al :
Respondent s. ; No. 01-4713

VEMORANDUM AND ORDER

J. M KELLY, J. JULY , 2002
Presently before the Court are the Report and Recommendati on

(“Report”) by Chief United States Magi strate Judge Janes R

Mel i nson, and the Objections to Magi strate Recommendati on

(“Cbjections”) filed by Petitioner Robert Alderman. In his

Report, Chief Magistrate Judge Melinson recommended t hat

Al derman’s pro se petition for a wit of habeas corpus be denied

W th prejudice. For the reasons that follow, Petitioner’s

(bj ections are denied and the Report is approved and adopt ed.

BACKGROUND

The Court approves and adopts the background facts as stated
in Chief Magistrate Judge Melinson’s Report. A summary of the
background facts is provided. On March 18, 1991, Al dernan was
convi cted of second-degree nurder, possession of an instrunent of
crime, and burglary. Al dernman was sentenced to life
i mpri sonment .

On Septenber 9, 1993, Aldernan filed a petition for

collateral relief pursuant to Pennsylvania' s Post Conviction



Relief Act (“PCRA"), 42 Pa. Cons. Stat. 88 9541-9546 (West 1998).
That petition was di sm ssed by the PCRA court.

On Novenber 25, 1995 and Decenber 1, 1995, Aldernman filed
PCRA petitions and Wits of Coram Nobis. The PCRA Court
di sm ssed these petitions as frivolous. Al dernman appeal ed, but
the Superior Court dism ssed his appeal because he failed to file
an appellate brief. Alderman filed his third PCRA petition on
Decenber 26, 1996, but it was again dism ssed as frivol ous.

Alderman’s fourth PCRA petition, filed on Novenber 16, 1996,
was di sm ssed as tine-barred on March 11, 1999. On Novenber 18,
1999, Alderman filed a fifth PCRA petition, which was al so
di sm ssed as untinely. Al derman appeal ed, but the Superior Court
affirmed the order of the PCRA Court on Decenmber 22, 2000.

Alderman filed the current wit of habeas corpus, dated
August 13, 2001, on Septenber 17, 2001. Alderman clains that: 1)
the prosecutor failed to disclose favorabl e evidence; and 2) he
was denied the right to appeal. The Commobnweal th responded t hat
the petition nust be dismssed as untinely and that the clains
rai sed are neritless.

DI SCUSS| ON

Under 28 U . S.C. 8§ 636(b)(1) (1994), this Court is to nake a
de novo determ nation of those portions of the report or
speci fied proposed findings or recormendati ons to which objection

is made. See also Fed. R Civ. P. 72(b). The Court, recogni zing



that Petitioner is proceeding pro se, has thoroughly reviewed the
statenents nmade by Petitioner in his Objections. However,
Petitioner’s (bjections are nerely a restatenent of his clains,
as they do not address Chief Mgistrate Judge Melinson’s
recommendation that Petitioner’s claimis time-barred.

The Antiterrorismand Effective Death Penalty Act of 1996
(“AEDPA"), signed into law on April 24, 1996, significantly
altered the rul es governi ng habeas corpus petitions. Petitioners
must satisfy the one-year tine |limtation under AEDPA, 28 U S. C
§ 2244(d) (1), which provides as foll ows:

A l-year period of limtation shall apply to an application

for a wit of habeas corpus by a person in custody pursuant

to the judgnent of a State Court. The limtation period

shall run fromthe | atest of-
(A) the date on which the judgnent became final by the
conclusion of direct review or the expiration of the
time for seeking such review,
(B) the date on which the inpedinent to filing an
application created by State action in violation of the
Constitution or laws of the United States is renoved,
if the applicant was prevented fromfiling by such
State action;
(© the date on which the constitutional right asserted
was initially recognized by the Suprenme Court, if the
right has been newy recogni zed by the Suprene Court
and nmade retroactively applicable to cases on
col | ateral appeal; or
(D) the date on which the factual predicate of the
claimor clainms presented could have been di scovered
t hrough the exercise of due diligence.

Section 2244 further provides that “[t]he time during which a

properly filed application for State post-conviction or other
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collateral reviewwth respect to the pertinent judgnent or claim
is pending shall not be counted toward any period of limtation
under this subsection.” 28 U S. C 8§ 2244(d)(2).

The Third Crcuit Court of Appeals has interpreted the AEDPA
to allow for a one-year grace period following its effective date

of April 24, 1996. See Burns v. Mirton, 134 F.3d 109, 111 (3d

Cr. 1998). Thus, a petitioner whose conviction becane fina
before the effective date of the AEDPA had until April 23, 1997
to file atinely federal habeas petition.

Here, direct review of Alderman’s cl ains becane final on
April 10, 1993, when the tine to seek allocatur fromthe Suprene
Court of Pennsylvania expired. Because his judgnent of sentence
was final prior to the enactnent of the AEDPA, the one-year grace
period is applicable, and Al derman had until April 23, 1997 to
file his federal habeas petition. However, Alderman did not seek
habeas relief until Septenber 17, 2001, nore than four years
after the grace period had expired. Thus, Alderman’s petition is
untinmely and nust be dism ssed unless he is entitled to a tolling
of the period of limtations through 2001.

As discussed in the Report, Al derman cannot satisfy the
requi renents of the tolling provision. Only “the tinme during
which a properly filed application for State post-conviction or
other relief with respect to the pertinent judgnent or claimis

pendi ng shall not be counted toward any period of limtation



under this subsection.” 28 U S.C. 8§ 2244(d)(2). Al derman filed
vari ous PCRA and Coram Nobis petitions that effectively tolled
the limtations period to Septenber 10, 1998. However, since he
did not file for federal habeas relief until Septenber 17, 2001,
he was still nore than three years too | ate.

Further, as discussed in the Report, Al dernman does not
satisfy any of the exceptions to the period of limtations set
forth in 8§ 2244(d)(1)(B)-(D), nor does he present any
extraordinary circunstances that would allow the |imtations
period to be equitably tolled.

Accordi ngly, Al derman’s habeas petition nust be denied
because it is untinely and fails to neet any exception to the

[imtations period of the AEDPA.!

!Moreover, even if his clains were not tine-barred, Al dernman
woul d not be entitled to relief as his clains are without nerit.
The fact that Ms. Valls did not actually own the property where
the crimes occurred was not an issue at trial and irrelevant to
Al derman’s conviction. Her ownership of the honme was not
necessary to establish that she was lawfully in the house at the
time of the attack. Al derman’s other claimis that the Superior
Court erred in refusing to review his clains on the ground that
he failed to file a 1925(b) statenent in order to preserve his
clainms for appellate review in accordance with Pennsyl vania Rul e
of Appellate Procedure 1925(b). This claimis also wthout
nerit. Even if his claimwere true, Al derman would not be
entitled to relief because the Superior Court also rejected his
appeal on the ground that his PCRA petition was untimely.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

ROBERT ALDERMVAN : ClVIL ACTION
Petiti oner, :

V.

SUPERI NTENDENT CHESNEY, et al :
Respondent s. ; No. 01-4713

ORDER
AND NOW this day of July, 2002, upon consideration
of the Petition for Wit of Habeas Corpus filed by the
Petitioner, Robert Al derman (Doc. No. 1), the Report and
Recomendati on of Chief United States Magi strate Judge Janes
Mel i nson (Doc. No. 26), and the Petitioner’s Qbjections to
Magi strate Reconmendation (Doc. No. 27), it is ORDERED that:
1. The Report and Recomendation i s APPROVED and ADOPTED
Petitioner’s Cbjection is DEN ED.
2. The Petition for a wit of habeas corpus is DENIED with
prej udi ce.
3. There is no probable cause to issue a certificate of
appeal ability.
4. The Cerk of the Court is DI RECTED to MARK this case as

CLCSED.

BY THE COURT:




JAMES MG RR KELLY, J.



