IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

MERCY HEALTH SYSTEM : CIVIL ACTI ON
V.
CSI  FI NANCI AL, | NC. ; NO. 01-5681

MEMORANDUM CORDER

This is a breach of contract case. Plaintiff is a
Pennsyl vani a corporation with its principal place of business in
Conshohocken. Defendant is a Montana corporation with its
princi pal place of business in Helena. Mercy and CSI are parties
to a Patient Financing Agreenent under which CSI finances certain
of Mercy's accounts receivable. CSI arranged a purchase of the
accounts receivable by the First National Bank of Mntana. The
Bank is expressly nanmed in the Agreenent as a third-party
beneficiary in a provision that specifically recognized its
prerogative directly to enforce its rights against Mercy after
maki ng a reasonable effort to do so through CSI

CSlI has filed alternative Mtions to Dismss or to
Transfer this action to the District of Mntana.

CSI first contends that this action should be dism ssed
because Mercy failed to join the Bank which is an indi spensabl e
party. The Bank may well be an indi spensable party under the
pertinent factors identified in Fed. R Civ. P. 19(b). This is
not, however, a usual case. The Bank and CSI sued Mercy in a

parallel action in the District of Montana which was recently



transferred to this court pursuant to 28 U S.C. § 1404(a). The
Bank's interest is thus protected and all necessary parties are
thus present in related actions now before the court.

It may be appropriate to dismss this action in favor
of the transferred Montana case in which Mercy can, and
presumably will, assert its clainms as counterclains. At a
m nimum this case should be stayed or the two cases
consolidated. |In any event, given the situation that has
devel oped, dism ssal for failure to join the Bank woul d not be
appropri ate.

CSl's nmotion to transfer this action to the District of
Mont ana was, as a practical matter, nooted with the transfer of
the Montana action to this court pursuant to 28 U S.C. § 1404(a).

CSI finally contends that the court |acks jurisdiction
over it. The burden is upon the plaintiff to nmake a prim facie
show ng with sworn affidavits or other conpetent evidence that

such jurisdiction exits. See Tine Share Vacation O ub v.

Atlantic Resorts, Ltd., 735 F.2d 61, 66 n.9 (3d Cr. 1984);

Leonard A. Fineberqg, Inc. v. Central Asia Capital Corp., 936 F

Supp. 250, 253-54 (E.D. Pa. 1996). "[Clourts review ng a notion
to dismss a case for lack of in personamjurisdiction nust
accept all of the plaintiff's allegations as true and construe

di sputed facts in favor of the plaintiff." Carteret Sav. Bank,

FA v. Shushan, 954 F.2d 141, 142 n.1 (3d Cr.), cert. denied, 506




U S 817 (1992). It appears fromthe pleadings and plaintiff's
affidavit that the pertinent forumcontacts are as foll ow

I n August of 1999, CSI sent unsolicited marketing
material to Mercy in Pennsylvania. 1In the fall of 1999, Pete
Parsons, CSI's Director of Marketing, visited Mercy's office in
Pennsyl vania to explain and pronote CSI's program On Cctober
18, 1999, Mercy executed the Patient Financing Agreenent in
Pennsyl vani a whi ch was forwarded to CSI and under which the
parties are still conducting business. CSI perfornms various
services involving interaction with Mercy's patients including
coll ection of accounts, responding to patient inquiries and
resolution of billing disputes. Al of Mercy's patients reside
in Pennsylvania or New Jersey. CSI is obligated under the
Agreenent to provide assistance in the training of Mercy's
enpl oyees, all of whom are in Pennsyl vani a.

CSl's forumcontacts were instrunental in the formation
of the contract at issue. CSI actively solicited in Pennsylvania
a Pennsyl vani a corporation with which it established an ongoi ng
relationship and continuing obligations resulting in the
direction of nunmerous conmmunications to Mercy and its patients in
the forum This constitutes sufficient mninmmcontacts to
support an exercise of personal jurisdiction in an action arising

fromor related to those contacts. See General Electric Co. V.

Deutz AG 270 F.3d 144, 150 (3d Cr. 2001); Ml lon Bank (East)




PSES Nat'l. Assoc. v. Farino, 960 F.2d 1217, 1225-26 (3d Cr.

1992) .

CSl's argunent that "if specific jurisdiction exists it
shoul d not be exercised" because of the "substantial hardship" it
will face if it nust litigate here was presunably rejected, and
effectively foreclosed, wth the transfer of the Montana case to
this court.

ACCORDI NG&Y, this day of June, 2002, upon
consideration of defendant's Mtion to Dismss (Doc. #5, part 1)
and alternative Mdtion to Transfer (Doc. #5, part 2), and

plaintiff's response thereto, |IT IS HEREBY ORDERED t hat said

Mbti ons are DENI ED

BY THE COURT:

JAY C. VWALDMAN, J.



