IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

NCEL ATKI NSON : CIVIL ACTI ON
V.

| MM GRATI ON AND :
NATURALI ZATI ON SERVI CE : NO. 02-705

VEMORANDUM ORDER

This is a habeas corpus action. Petitioner seeks
rel ease fromINS custody pending his renoval fromthe United
St at es.

Petitioner is a lawful permanent resident and a citizen
of Janmmica. He pled guilty in a New York state court on June 29,
1990 to possession of a controlled substance. He was sentenced
to one year inprisonnment and served eight nonths. Petitioner
pled guilty in a New York state court in Novenber 1994 to
robbery. He was sentenced to three to six years of inprisonnent
and served four years.

On Decenber 22, 1995, the INS initiated deportation
proceedi ngs pursuant to 8 U.S.C. 88 1251(a)(2)(A)(iii) and
1251(a)(2)(B) (i), providing respectively for deportation upon
conviction of an aggravated felony and a controll ed substance
offense.! Petitioner had a deportation hearing on June 13, 1996

before an I nm gration Judge ("1J") who found petitioner subject

11n 1996, 8 U.S.C. § 1251 was renunbered to 8 U.S. C
8§ 1227. The governnent ultimately proceeded only on the basis of
petitioner's narcotics conviction. See Atkinson v. INS, 2001 W
1223481, *1 (S.D.N.Y. Cct. 15, 2001).




to deportation and declined consideration of a wavier under 8
U.S.C. § 1182(c).?2

Petitioner appealed the IJ's decision to the Board of
| mm gration Appeals ("BIA") which affirnmed that decision on
February 25, 1997. Petitioner then filed a petition for review
in the Second Circuit Court of Appeals. On May 6, 1997, the
Crcuit Court transferred the matter to the District Court for
review as a habeas petition. Wile the petition was pending, the
Second Circuit held in a separate case that the 1996 revisions to
8§ 1182(c) did not apply retroactively to cases pendi ng when the
wai ver provision was anended. In light of this decision, the
petitioner's habeas petition was di sm ssed and the matter
remanded to the BIA to reconsi der whether petitioner was eligible
for a waiver.

The BI A found that petitioner was eligible for a waiver
and remanded his case to the IJ on Novenber 29, 1999. The I|J
deni ed any relief pursuant to 8§ 1182(c) on August 4, 2000.
Petitioner appealed and the BIA affirned the IJ's decision on
February 26, 2001, at which tine the renoval order becane fi nal

Once the INS received the required travel docunents
fromthe Janmai can governnent, it attenpted to effect petitioner's
removal on three separate occasions. Petitioner's first

schedul ed renoval on April 23, 2001 was obstructed when he tore

2 Section 1182(c) was subsequently repeal ed on Septenber 30,
1996.



up and swal l owed the travel docunents. Petitioner's next
schedul ed renoval on May 29, 2001 did not occur because of
over booking of the selected flight. Petitioner's schedul ed
renmoval on June 28, 2001 was prevented by a stay he obtained in
the Southern District of New York on June 27, 2001 in connection
with a second habeas petition.

On August 20, 2001, while petitioner's second habeas
petition was pending in the District Court, the INS conducted a
"Post-Order Custody Review. "® The INS officer conducting the
review ultimately recomended that petitioner remain in custody
because he posed a "significant flight risk.”" The D strict Court
di sm ssed petitioner's second habeas petition on QOctober 15,
2001. Petitioner has appeal ed that decision to the Second
Circuit.*

On February 11, 2002, petitioner filed the instant
action seeking a wit of habeas corpus pursuant to 28 U S. C
§ 2241. He asserts that his detention is "prolonged, indefinite
and unlawful " and in violation of his due process right to

liberty. Petitioner seeks release on his own recogni zance and "a
declarative injunctive stay of transfer out of this court's

jurisdiction.”

3 Petitioner also had a custody review on June 28, 1999.

“ 1t appears that the stay issued in New York remains in
ef fect pending resolution of petitioner's appeal.
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After an order of renoval is issued, the Attorney
General shall renove the alien fromthe United States within
ninety days. See 8 U S.C. 8 1231(a)(1)(A). |If renoval is stayed
to allow for judicial review, the ninety-day period begins to run
on the date of the court's final order. See 8 U S. C
8§ 1231(a)(1)(B)(ii). The detention of an alien subject to an
order of renoval for ninety days while the order is effectuated

clearly conports with due process. See Zadvydas v. Davis, 121 S.

C. 2491, 2505 (2001) (adopting presunption of reasonabl eness of
detention for six nonths to effectuate order of renoval).
Petitioner's order of renoval becane final on February
26, 2001. Petitioner's renoval had been scheduled three tines in
the six nonths follow ng that date and on two occasi ons did not
occur because of his own obstructive actions. Petitioner cannot
secure rel ease fromdetention which has been prol onged beyond the
ni nety-day renoval period or presunptively reasonable six-nonth
period because of a judicial stay entered at his request to bl ock
hi s renoval pending resolution of a habeas petition. See Ma v.
Ashcroft, 257 F.3d 1095, 1104 n.12 (9th Gr. 2001); Mchel v.

INS, 119 F. Supp. 2d 485, 497-98 (M D. Pa. 2000). See also Copes

v. McElroy, 2001 W 830673, *6 (S.D.N. Y. July 23, 2001); Law ence

v. Reno, 2001 W 812242, *1 (S.D.N. Y. July 18, 2001).
There is no showi ng that the custody review afforded
petitioner did not conport with due process. Petitioner was

interviewed. Letters and other docunents submitted by petitioner
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were accepted and reviewed. The INS official conducting the
review conpleted a custody revi ew worksheet and expl ai ned his
findings. In view of the record, the conclusion that petitioner
poses an undue risk of flight also seens quite reasonable.

In a reply brief, petitioner also challenged the
constitutionality of 8 236(c) of the Inmmgration Act which
provi des for the mandatory detention of certain crimnal aliens.
See 8 U S.C. 8 1226(c). Section 1226(c)(1)(A) provides that "the
Attorney General shall take into custody any alien who is
deportabl e by reason of having commtted any of fense covered in
section 1182(a)(2) of this title." Section 1182(a)(2)(A) (i)(I1l)
i ncludes violations of any law of a state relating to a
control | ed substance.

"Ordinarily, once there has been an order of renoval,
the section applicable would be INA § 241(a)(6), 8 U S.C
§ 1231(a)(6) (2001), which governs post-final-order detention."

Patel v. Zenski, 275 F.3d 299, 304 n.3 (3d Gr. 2001).

Petitioner relies on the portion of Patel in which the Court
found that the petitioner's continued custody pursuant to

8§ 1226(c) violated his due process rights. This, however, was
only because the governnent had not nmade a pronpt individualized
determ nati on whether the continued detention was necessary to
prevent risk of flight or danger to the conmunity. See Patel,
275 F.3d at 315. Moreover, the holding in Patel is limted to

the "mandatory detention of aliens after they have been found
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subj ect to renoval but who have not yet been ordered renoved
because they are pursuing their admnistrative renedies.” 1d. at

314.

Petitioner is the subject of a final order of renoval.
Nevert hel ess, he was given a custody status review after which it
was determ ned that he posed a significant flight risk.
Petitioner's status was agai n eval uated when he requested rel ease
pending his renoval. 1In a letter dated March 25, 2002, the INS
informed petitioner that he had not denonstrated that
repatriation to Jamaica was not likely in the foreseeable future
and consequently he would remain in custody. It clearly appears
that petitioner would i ndeed have been renoved sone tinme ago had

it not been for actions undertaken by himto thwart renoval.

Petitioner is clearly not entitled to the relief he

seeks.

ACCORDI NG&Y, this day of June, 2002, upon
consideration of petitioner’s Petition for Wit of Habeas Corpus
and Stay of Transfer of Jurisdiction, and the governnent's
response thereto, IT IS HEREBY ORDERED that said petition is

DENI ED and t he above action is D SM SSED

BY THE COURT:

JAY C. VALDMAN, J.



