IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

BEN JOHNSON : CIVIL ACTI ON
V.

KING MEDI A, | NC. : NO. 01-2311
V.

ZEBRA MARKETI NG COM ET AL.

VEMORANDUM

Padova, J. June 24, 2002
Plaintiff, who purchases advertising space for resale to
commer ci al busi nesses, has brought this breach of contract action
against King Media, Inc. (“King Media”) for failure to pay for
advertising space purchased by Plaintiff on behalf of King Mdia.
King Media has brought a Third Party Conplaint against Zebra
Mar keti ng.com Brett Beck, Robert Roark, and Clinton Roark for
breach of contract, alleging that they breached an agreenent to pay
for half of the advertising space purchased by Plaintiff for King
Medi a. Before the Court is Third Party Defendant Brett Beck’s
“Motion to Dismiss or inthe Alternative for Separate Trial.” For
t he reasons which follow, the Mdtion to Dismss is denied and the
Motion for Separate Trial is granted.
l. BACKGROUND
The Conpl aint all eges that King Media asked Plaintiff to
purchase space for print advertising to be inserted in certain
publ i cati ons bet ween Novenber 2000 and February 2001 and failed to

pay Plaintiff $246,920 for that space. The Third Party Conpl ai nt



al |l eges that Zebra Marketing.comis a Colorado partnership made up
of Brett Beck, Robert Roark, and Cinton Roark (the “Partnership”).
In April or May of 2000, King Media entered into an agreenent with
the Partnership to advertise a product known as an Electro-
mechani cal Muscle Stinulator, “EMS’, through print nedia. Ki ng
Medi a and the Partnership agreed to split all print nedia costs and
expenses. The Partnership decided where and when the
advertisenents would run and nmade the necessary arrangenents to
pl ace the advertisenents. King Media agreed to pay one half of the
total invoices for the adverti senents and the Partnership agreed to
pay the other half. The Third Party Conplaint further alleges
that, to the extent Plaintiff is able to prove the danages all eged
inthe Conplaint, the Third Party Defendants are |iable for sone of
t hose danages as a result of their agreenent with King Media.
1. DI SCUSSI ON

Beck has noved to dismss the Third Party Conplaint
pursuant to Federal Rules of Civil Procedure 12(b)(2) and 12(b)(6).
He has al so noved, in the alternative, for a separate trial of the
clains brought against him pursuant to Federal Rule of GCvil
Procedure 42(b).

A. Rul e 12(b) (2)

Beck has noved to dismiss the Third Party Conplaint as
agai nst himfor |ack of personal jurisdiction pursuant to Federal

Rule of Civil Procedure 12(b)(2). Pursuant to Federal Rule of



Cvil Procedure 4(e), a federal court may exercise personal
jurisdiction over a nonresident of the state in which the court
sits to the extent authorized by the |aw of that state. Pennzoi

Prods. Co. v. Colelli & Assocs., 149 F.3d 197, 200 (3d G r. 1998)

(citation omtted); Fed. R Cv. P. 4(e). Pennsylvania s |ong arm
statute authorizes exercise of jurisdiction over a nonresident
person “to the fullest extent all owed under the Constitution of the
United States.” 42 Pa. Cons. Stat. Ann. 8 5322(b) (West Supp.
2002); Pennzoil, 149 F.3d at 200. In evaluating whether an
exerci se of personal jurisdictionis constitutional, a court first
determ nes whether the defendant’s contacts with the forum state
are sufficient to support general personal jurisdiction. Pennzoil,
149 F. 3d at 200. GCeneral jurisdiction exists where a nonresident’s
contacts with the forum are “continuous and substantial,” and
permts the court to exercise jurisdiction “regardless of whether
the subject matter of the cause of action has any connection to the
forum” 1d.

In the absence of general jurisdiction, a court |ooks to
whet her the requirenents of specific personal jurisdictionare net.
Specific jurisdiction exists where the plaintiff’s claim “is
related to or arises out of the defendant’s contacts wth the
forum” |d. at 201 (citations omtted). The analysis of specific
jurisdiction involves two inquiries, the first mandatory and the

second discretionary: (1) whether the defendant had m nimum



contacts with the forum such that it would have “reasonably
anticipate[d] being haled into court there,” id. (quoting World-

Wde Vol kswagen Corp. v. Wodson, 444 U.S. 286, 297 (1980)); and

(2) whether “the assertion of personal jurisdiction would conport
with ‘fair play and substantial justice.”” 1d. (citations omtted).
Al t hough the latter standard is discretionary, the Third GCrcuit
Court of Appeals has “generally chosen to engage in this second
tier of analysis in determning questions of per sonal
jurisdiction.” |d.

“Afinding of mninmmcontacts demands the denonstration
of ‘sonme act by which the defendant purposely avail[ed] itself of
the privilege of conducting business within the forum State, thus
i nvoking the protection and benefits of its laws.’” [d. at 203
(citations omtted). The court also takes into account “the
relati onship anong the forum the defendant and the litigation.”

Mel |l on Bank (East) PSFS, Nat'l Ass’n v. Farino, 960 F.2d 1217, 1221

(3d Gr. 1992) (quoting Shaffer v. Heitner, 433 U S. 186, 204

(1977)). The Suprene Court has provided guidance in analyzing

m ni mrum contacts in a contract natter

[With respect to interstate contractua
obl i gati ons, we have enphasized that parties
who ‘reach out beyond one state and create
continuing relationships and obligations wth
citizens of another state’ are subject to
regul ation and sanctions in the other State
for the consequences of their activities . . .

[Where the defendant ‘deliberately’” has
engaged in significant activity wthin a
State, or has created ‘continuing obligations’
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bet ween hinself and residents of the forum he
mani festly has availed hinself of t he
privilege of conducting business there, and
because his activities are shielded by ‘the
benefits and protections’ of the forums |aw
it is presunptively not unreasonable to
require him to submt to the burdens of
l[itigation in that forumas well.

Id. at 1222 (quoting Burger King Corp. v. Rudzew cz, 471 U. S. 462,

475-76 (1985) (citations omtted). The plaintiff bears the burden
of coming forward with facts sufficient to establish the existence
of mnimumcontacts. |d. at 1223.

To evaluate the “fair play and substantial justice” prong
of the standard for specific personal jurisdiction, a court applies
the followng “fairness factors”: “the burden on the defendant,
the forum State’'s interest in adjudicating the dispute, the
plaintiff’s interest in obtaining convenient and effective relief,
the interstate judicial systenmis interest in obtaining the nost
efficient resolution of controversies, and the shared interest of
the several States in furthering fundanental substantive soci al
policies.” Pennzoil, 149 F.3d at 205-206 (citations omtted). At
this point in the analysis, the defendant carries the burden. See
Farina, 960 F.2d at 1226 (“[Once the plaintiff has nmade a prinma
faci e case for jurisdiction based upon m ni mumcontacts, the burden
falls upon the defendant to showthat the assertion of jurisdiction

is unconstitutional. This burden is net when the defendant

denonstrates to the court that factors are present that nmake the

exerci se of jurisdiction unreasonable.”) (enphasis in original).
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Beck argues that the Third Party Conplaint should be
di sm ssed as agai nst hi mbecause he is a citizen of Colorado. King
Medi a argues that this Court has specific jurisdiction over Beck.
King Media has submtted the Affidavit of Allen Stern, the
President of King Media, in support of the exercise of in personam
jurisdiction.

Allan Stern states in his Affidavit that he was initially
contacted by tel ephone in his Wayne, Pennsyl vani a office by Beck’s
partner, Cinton Roark, proposing a business deal involving the
mar keting of a product known as “The Body Toner.” (Stern Aff. |
1.) Stern traveled to Las Vegas, Nevada to neet with Cinton
Roark. (ld. 1 2.) dinton Roark inforned Stern that he was acti ng
on behalf of a partnership, his partners being Brett Beck and
Robert RoarKk. (Id. T 3.) As a result of the neeting, Stern
reached an agreenment in April 2000 to do business with the
Par t ner shi p. (Id. T 4.) This agreenent was not reduced to
writing. (ILd.) Pursuant to their agreenent, Beck selected the
print advertising agencies they used and chose the timng, | ocation
and pricing of all print advertising for The Body Toner. (lLd. ¢
6.) Beck called Stern at his office in Pennsylvania on a daily
basis from May through Novenber 2000 to discuss nedi a purchasing
decisions and related business issues with respect to The Body
Toner, the Zolex Hanmer Golf Club, the Air Hammrer Golf C ub, and

the Abdoni ni zer. (ld. ¢ 7.) Beck also sent mail and fax



correspondence to Stern in his Pennsyl vania office on a regul ar and
conti nuous basis concerning advertising and nedia results for the
Body Toner, the Zol ex Hanmmer CGolf Cub, the Alr Hammer Golf C ub,
and the Abdomi nizer. (ld. ¥ 13.) Beck selected and arranged for
print advertisenents to be run in the follow ng nagazi nes, which
are sold or otherwise distributed in Pennsylvania: Stuff, GCear

Esquire, Men’s Wrkout, FHV Perfect 10, and Penthouse. (l1d.  8.)
He al so participated in the creative devel opnent of advertisenents
for the Body Toner and Abdom nizer which were placed in those
magazi nes and distributed in Pennsylvania. Beck al so arranged for
advertising to be run in airline on-board nmagazi nes for Anmerican,
Continental, Anerica West, Delta and SouthWest airlines, all of
whi ch magazi nes were sold or otherw se distributed in Pennsyl vani a.
(Ld. 91T 9-10.) Beck also participated in devel oping tel evision
comercials for the Body Toner and Abdom nizer which aired in
Pennsyl vania as well as other states. (ld. 1 14.) 1In addition to
his daily calls concerning nedia purchasing decisions, Beck also
tel ephoned Stern in his Pennsylvania office on a weekly basis to
ask about the paynent of nonies, including “partner distributions”
in connection with these advertisenents. (ld. f 11.) King Media
made paynents to the Partnership by electronic or wre transfer
from King Medi a’ s bank account in Pennsylvania to a Col orado bank

account in the name of Zebra Marketing. (ld.  12.)



The Court finds, based upon the uncontroverted record,
that Beck’s contacts with this Commonwealth are not sufficiently
continuous or systematic to subject him to general jurisdiction
here. King Media argues that this Court has specific jurisdiction
over Beck, based upon his purposeful contacts with King Media in
Pennsyl vani a i n furtherance of the agreenent between King Medi a and
the Partnership. The United States Court of Appeals for the Third
Circuit recently discussed the relevant inquiry to be nmade with

regard to personal jurisdictionin a contract case in General Elec.

Co. v. Deutz AG 270 F.3d 144 (3d Gr. 2001):

In contract cases, courts should inquire
whet her the defendant’s contacts wth the
forum were instrunental in either t he
formation of the contract or its breach.
Parties who reach out beyond [their] state and
create conti nui ng rel ati onshi ps and
obligations wwth citizens of another state are
subject to the regulations of their activity
in that undertaking. Courts are not reluctant
to find personal jurisdiction in such
i nst ances. [Modern transportation and
conmuni cations have nmade it much | ess
burdensone for a party sued to defend hinself
in a State where he engages in economc
activity.

Id. at 150 (citations omtted). Although Beck did not physically
enter Pennsylvania in connection wth this agreenent, his
el ectronic and other contacts with this forummay be sufficient to
establish jurisdiction: “I'i]n nodern conmerci al busi ness
arrangenents . . . conmunication by electronic facilities, rather

t han physical presence, is the rule. Were these types of |ong-



term rel ationships have been established, actual territorial
presence becones | ess determnative.” 1d. at 150-51.

The record before the Court establishes that the
partnership of which Beck is a partner purposefully entered into an
agreenent to conduct business wth a Pennsyl vania corporation, to
performwork which the partnership knew Ki ng Medi a woul d performin
its Pennsylvania office. Beck continuously conmuni cated with King
Media in its Pennsylvania office with regard to that work by nail
t el ephone and el ectronic comuni cations and actively engaged in
that work by telephone and facsimle wth King Media in its
Pennsyl vania office. In addition, and in furtherance of the
partnership’ s agreenent with King Media, Beck was instrunental in
creating and placing advertising in print nedia distributed in
Pennsyl vania. The Court finds that King Media has net its burden
of comng forward with facts sufficient to establish the existence
of mninmum contacts to support the exercise of specific persona

jurisdiction. See Mellon Bank (East) PSES, Nat’'l Ass’'n v. Farino,

960 F.2d 1217, 1223; see also Remick v. Muanfredy, 238 F.3d 248,

256-57 (3d Cr. 2201) (finding that the district court had personal
jurisdiction over Manfredy for purposes of Remick’s contract claim
where Manfredy, a non-forumresident, called Rem ck’s associate in
Phil adel phia to retain Remick, an attorney; Mnfredy signed a
retai ner agreenent and sent it to Rem ck in Phil adel phia; Manfredy

sent paynents to Renmick in Philadel phia; and Manfredy knew that



Rem ck would perform services for him in Phil adel phia because

Rem ck’s office is in Philadel phia); see also G and Entmt G oup,

Ltd. v. Star Media Sales, Inc., 988 F.2d 476, 482 (3d Cr. 1993)

("Mail and tel ephone communi cations sent by the defendant into the
forum nmay count toward the mninum contacts that support
jurisdiction.").

As King Media has established the requisite mninmm
contacts between Beck and the Commobnweal th, Beck next has the
burden to show that the assertion of personal jurisdiction would
not conport with the notions of “fair play and substantial justice”

in order to defeat personal jurisdiction. Sundance Rehab. Corp. v.

Senior Living Prop., LLC No.C v.A 00-5217, 2001 W. 683766, at *2

(E.D. Pa. June 14, 2001). Beck has not submtted any evi dence t hat
the assertion of personal jurisdiction would be unreasonable in
this case. King Media has an interest in obtaining conveni ent and
effective relief and Pennsylvania has an interest in providing
redress for a contractual breach inflicted onits citizen. Cottman

Transnmi ssion Sys., Inc. V. Mller, No.Cv.A 00-cv-3283, 2000 W

1277928, at *5 (E.D. Pa. Sept. 7, 2000). Therefore, the Court
concludes that the fairness factors support the exercise of
personal jurisdiction in this case. Accordi ngly, Beck’ s Mdtion
pursuant to Rule 12(b)(2) is denied.

B. Rul e 12(b) (6)
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Beck has al so noved to dism ss the Third Party Conpl ai nt
against himfor failure to state a clai mupon which relief may be
grant ed pursuant to Federal Rule of Gvil Procedure 12(b)(6). Beck
clains that King Medi a cannot state a claimagainst himfor breach
of contract because its contract is not with him personally, but
W th Zebra Marketing.com a corporation.

When determning a Motion to Dismiss pursuant to Rule
12(b)(6), the court may consider only the facts alleged in the
conplaint, attachnments to the conplaint, and matters of public

record. Pension Ben. Guarantee Corp. v. Wiite Consol. Indus., Inc.,

998 F.2d 1192, 1196 (3d Cr. 1993). The court nust accept as true
all well-pleaded allegations in the conplaint and view themin the

I'ight nost favorable to the Plaintiff. Angel astro  v.

Prudenti al - Bache Securities, Inc., 764 F.2d 939, 944 (3d Grr.

1985). A Rule 12(b)(6) notion will be granted when a Plaintiff
cannot prove any set of facts, consistent with the conplaint, which

would entitle himor her to relief. Ransom v. Marrazzo, 848 F.2d

398, 401 (3d Cir. 1988).

The Third Party Conpl ai nt asserts cl ai ns agai nst Beck as
a partner of the Zebra Marketing.com partnership with which King
Media contracted in April 2000. Under both Pennsylvania and
Colorado law, a partner is jointly liable for all debts and

obligations of the partnership. See Ilnre Labrum& Doak, L.L.P.,

237 B.R 275 (Bankr. E.D. Pa. 1999) (citations omtted); see also
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Inre S & D Foods, Inc., 144 B.R 121, 163 (Bankr. D. Col o. 1992)

(citations omtted).

Beck relies on public record information from the
Col orado Secretary of State to argue that he has no personal
liability in this matter. That information states that Zebra
Marketing.comis a |limted liability conpany (“LLC’) which was
i ncor porat ed on August 22, 2000. (Mdt. to Dismss Ex. A) It also
states that Beck is the registered agent of that LLC  (Ld.)

Zebra Marketing.com was not incorporated until four
months after the Partnership entered into its agreenent wth King
Medi a. The i ncorporation of Zebra Marketing.comafter the partners
entered into their agreenent with King Media cannot, therefore
protect the partners frompersonal liability to King Media arising
out of that agreenent. Accordingly, Beck’s nmotion to dismss
pursuant to Rule 12(b)(6) is denied.

C. Rul e 42(Db)

Beck has also noved, in the alternative, for a separate
trial of the third party clainms against him pursuant to Federa
Rule of Gvil Procedure 42(b) which provides that the “Court, in
furtherance of convenience or to avoid prejudice, or when separate
trials will be conducive to expedition and econony, may order a
separate trial of any claim cross-claim counterclaim or third-
party claim . . .” Fed. R Cv. P. 42(b). Wen decidi ng whet her

to sever clains, the Court is required to bal ance “the conveni ence

12



of the parties, avoidance of prejudice to either party, and
pronotion of the expeditious resolution of the Ilitigation."

Oficial Comm of Unsecured Creditors v. Shapiro, 190 F. R D. 352,

355 (E.D. Pa. 2000) (citations omtted). The Court |ooks at the

follow ng factors:

(1) whether the issues sought to be tried
separately are significantly different from
one anot her, (2) whether the separable issues
require the testinony of different w tnesses
and different docunentary proof, (3) whether

the party opposing the severance wll be
prejudiced if it is granted, and (4) whether
the party requesting the severance wll be

prejudiced if it is not granted.

Id. Plaintiff and King Medi a have agreed to binding arbitration of
Plaintiff’s claimagai nst King Media. Beck has not agreed to join
that arbitration. Accordingly, the first party clainm wuld be
resol ved nore expeditiously and economcally if the third party
claimis tried separately. Mreover, the issues inthe first party
and third party clains are not the sane, different wtnesses and
proof woul d be necessary for trial of the third party clains, and
if King Media prevails at arbitration, its third party claim
agai nst Beck would be noot. The Court finds that these factors
support a separate trial of the third party clains. Therefore, the
Motion for Separate Trial is granted.

An appropriate order foll ows.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

BEN JOHNSON : CIVIL ACTI ON
V.

KING MEDI A, | NC. : NO. 01-2311
V.

ZEBRA MARKETI NG. COM ET AL.
ORDER

AND NOW this day of June, 2002, in consideration of Third
Party Defendant Brett Beck’s Mtion to Dismss or in the
Al ternative for Separate Trial (Docket No. 25) and Third Party
Plaintiff King Media s response thereto, IT IS HEREBY ORDERED as
foll ows:

1. Third Party Defendant Brett Beck’s Mdtion to Dismss is

DENI ED;
2. Third Party Defendant Brett Beck’s Mdtion for Separate

Trial is GRANTED

BY THE COURT:

John R Padova, J.



