IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVANI A
ANTHONY T. RYALES,
Plaintiff, : CIVIL ACTI ON
v, : NO. 01-1116
PI LLI NG VECK SURGI CAL,

Def endant .

VEMORANDUM

BUCKWALTER, J. June 24, 2002

Presently before the court is Pilling Weck Surgical’s
(“Pilling” or “Defendant”) Motion for Partial Sunmary Judgnent.
Anthony T. Ryales (“Ryales” or “Plaintiff”) asserts clains of
race discrimnation and retaliation agai nst Defendant under Title
VI, 42 U S.C. §8 2000e et seq., 42 U.S.C. 8§ 1981 and the
Pennsyl vani a Hunan Rel ations Act (“PHRA’), 43 P.S. § 951 et seq.
For the reasons stated bel ow, Defendant’s notion is GRANTED in

part and DENIED in part.

BACKGROUND
Pilling is in the business of manufacturing and
distributing surgical instruments. Plaintiff, who is African
American, was hired by Pilling in October 1986 as a mai nt enance
technician, performng jobs such as painting, servicing air

conditioning units, servicing factory machi nery and cl eani ng.



Pilling classified the enployees in the maintenance departnent as
(in order of increasing responsibility) Trainee, M ntenance
Techni ci an C, Mai ntenance Technician B, and Mi ntenance
Technician A. Pilling later noved to a Skill ed Based Pay
classification system which ranked enpl oyees as Mai nt enance
Trainee, levels 1 through 5 and Mai ntenance Associate, levels 1
through 5. Over the course of Plaintiff’s enploynent wth
Pilling, he consistently received increnental pay increases. In
1988, Plaintiff received a pronotion from Mai ntenance Trainee to
Mai nt enance Techni ci an B.

In 1992, a job opening becane available for a
Mai nt enance Technician A position. The job responsibilities for
this position included nmai ntenance and repair on facility
envi ronnental control, heating, cooling, and process equi pnent.
Def endant asserts that this position was primarily created to
bring sonmeone into Pilling experienced with conputer-controll ed
equi pnent, experience which no current Pilling enpl oyee
possessed. Plaintiff applied for, but did not receive the
pronmotion. Pilling filled the position with a Caucasi an nmal e who
had conputer-control |l ed equi pnment experience.

In 1994 anot her Mai ntenance Technician A position
becane available. This position required the successful

applicant to be a certified electrician. Plaintiff applied for,



but did not receive this pronotion. Pilling filled the position
with a Filipino male who was a certified electrician.

Plaintiff made inquiry with his supervisor as to why he
was deni ed pronotion to Mii ntenance Technician A positions. His
supervi sor advised himthat he needed to conplete a certification
process with respect to specific job responsibilities in the
mai nt enance departnent in order to be pronoted. Between 1994 and
1998, Plaintiff conplied, becom ng certified in various
mai nt enance departnent skills such as plunbing, HVAC, nechani cal,
electrical and electronic controls.

Subsequent to Plaintiff’s conpletion of the
certification program another Mai ntenance Technician A position
becane available. Plaintiff applied for this position, however,
the position was never filled by Pilling due to budgetary
constraints.

In March 1999, Pilling instituted its new Skill ed Based
Pay program This programwas designed by Pilling to conpensate
its enpl oyees based on gaining and mastering skills associ at ed
W th team based or individual jobs. Plaintiff, after nore than
12 years with Pilling, was classified as a Mi ntenance Trai nee
| evel 3. Under the program enployees were to be trained in
various skills on the job and subsequently eval uated and
certified by a commttee. According to Plaintiff, the

certification programunder the Skilled Based Pay program was



substantially simlar to the certification programPlaintiff
underwent in 1994 through 1998. Plaintiff, however, could not
use his previous certifications in the new program and was
expected to go through the appropriate certification processes
anew.

I n Septenber 1999, Plaintiff filed a charge of
discrimnation with the Equal Enpl oynent Opportunity Conm ssion
(“EEQCC’) and concurrently with the Pennsyl vania Human Rel ati ons
Comm ssion (“PHRC’). The EEOC filing set forth Plaintiff’s
conplaint that two nales, one Caucasian and one of Filipino
heritage, had been pronoted while he had been denied the
pronotions, despite the fact that he was qualified for the
positions. Plaintiff also conplained that Pilling was requiring
himto conplete a certification programthat was extrenely
simlar to one he just conpleted. Furthernore, Plaintiff noted,
he was the only Pilling enployee required to undergo two
certification prograns. Finally, Plaintiff conplained that he
was dissatisfied wwth his classification under Pilling s new
Skill ed Based Pay program as a Mai ntenance Trai nee | evel 3 and
asserted that he exceeded the job qualifications for the
posi tion.

Plaintiff maintains that throughout his enploynent wth
Pilling, he perfornmed all of his duties in a satisfactory manner.

Plaintiff further asserts that he routinely perforned job



responsibilities that were Mii ntenance Technician A
responsibilities (under the old classification system) but was
not paid a Maintenance Technician A's salary nor given the higher
title.

In 2000, Plaintiff was pronoted to a Mintenance
Associate. On February 5, 2001, Pilling termnated Plaintiff’s
enpl oynent, along wth approximately 30 other Pilling enpl oyees,
in a reduction in force. Subsequent to his term nation,
Plaintiff filed another charge with the EEOCC on the basis that he
believed he was termnated in retaliation for filling the first
di scrimnation charge with the EECC

On March 8, 2001, Plaintiff filed the instant |awsuit.
Plaintiff’s Conplaint asserts that he was subjected to
intentional, illegal discrimnation, claimng that Pilling (1)
failed to pronote himto an open and avail able position in 1992;
(2) failed to pronote himto an open and avail able position in
1994; (3) failed to pronote himto an open and avail abl e position
in 1998; (4) required himto undergo a certification programin
1994 t hrough 1998, which no other Pilling enpl oyee was required
to undergo; (5) underclassified himas a M ntenance Trainee in
1999; (6) termnated his enploynent in 2001; (7) termnated his
enployrment in retaliation for filing a charge of discrimnation
with the EECC, (8) failed to conpensate Plaintiff fairly and

equal | y as nmeasured agai nst ot her enployees with sinilar



qualifications; (9) required himto undergo a second
certification process that was substantially simlar to one which
he al ready conpleted; (10) failed to pronote him generally,
given his experience and qualifications; and (11) assigned him

| ow grades on an evaluation in skill sets for which he had
previously been certified.

Def endant noves for partial sunmary judgnent addressing
Plaintiff’s failure to pronote, certification requirenent,
termnation and retaliation clains. Defendant asserts that these
clains are either tine barred and cannot be saved by application
of the continuing violation theory or insufficient as a matter of

| aw.

1. STANDARD

A notion for sunmary judgnent shall be granted if the
Court determines “that there is no genuine issue as to any
mat erial fact and that the noving party is entitled to judgnent
as a matter of law” Fed. R Cv. P. 56(c). In addition,
“[i]nferences to be drawn fromthe underlying facts contained in
the evidential sources . . . nust be viewed in the |ight nost
favorable to the party opposing the notion. The non-novant’s
al  egati ons nust be taken as true and, when these assertions
conflict with those of the novant, the former nust receive the

benefit of the doubt.” Goodnman v. Mead Johnson & Co., 534 F. 2d

566, 573 (3d G r. 1976). However, if the nonnovant’s evidence is
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merely colorable, or is not significantly probative, or just
rai ses sone netaphysical doubt as to the material facts, summary

judgnent nmay be granted. Matsushita Elec. Indus. Co. v. Zenith

Radio Corp., 475 U. S. 574, 586, 106 S. Ct. 1348, 1355, 89 L. Ed.

2d 538 (1986), Anderson v. Liberty Lobby, Inc., 477 U S. 242,

249-50, 106 S. . 2505, 2511, 91 L. Ed. 2d 202 (1986).

L1, DI SCUSSI ON

A Ti mel i ness

Under Title VI, a plaintiff nmust file with the EEOC or
its state or local equivalent within 300 days of the alleged
actions or practice that constitutes illegal discrimnation. See

West v. Philadelphia Elec. Co., 45 F.3d 744, 754 (3d Cr. 1995).

This filing is a prerequisite to a civil suit under Title VII.
Id. To bring a suit under the PHRA, Pennsylvania | aw requires
that a plaintiff first file an admnistrative conplaint with the
PHRC wi thin 180 days of the alleged act of discrimnation.

Wodson v. Scott Paper Co., 109 F.3d 913, 925 (3d Cr. 1996).

Because the federal period is longer, if a claimis untinely
under Title VII, it will also be considered untinely under the
PHRA. Using the Iimtations period for personal injury under
Pennsyl vania | aw, federal courts apply a two year statute of

limtations to a clai munder Section 1981. Goodnman v. Lukens

Steel Co., 777 F.2d 113, 120 (3d Gir. 1985), aff’d, 482 U.S. 656,
107 S. Ct. 2617, 96 L. Ed. 2d 572 (1987).
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Though these limtations periods generally apply, the
Suprene Court has recogni zed that they cannot be applied in al
situations. Were a plaintiff has difficulty identifying
preci sely when the illegal conduct occurred or a violation is
conti nuous and ongoing, the filing prerequisite of a Title VII
actionis “arequirenent that, like a statute of limtations, is
subj ect to waiver, estoppel, and equitable tolling.” Zipes v.

Trans World Airlines, 455 U S. 385, 393, 102 S. &. 1127, 71 L

Ed. 2d 234 (1982). The continuing violation theory is one of

t hese equitabl e exceptions and permts a plaintiff to “pursue a
Title VII claimfor discrimnatory conduct that began prior to
the filing period if he can denonstrate that the act is part of
an ongoi ng practice or pattern of discrimnation of the
defendant.” West, 45 F.3d at 754. In order to successfully
present a continuing violation claim the plaintiff nust
denonstrate that: (1) at |east one discrimnatory act occurred
wthin the actual filing period and (2) the discrimnation was
not conprised of “isolated, intermttent acts of discrimnation,”
but instead of a “persistent, on-going pattern.” 1d. at 754-55.
Once a plaintiff has denonstrated a continuing violation, he or
she may recover for discrimnatory conduct that occurred prior to
the filing period and offer evidence of all events that conpose
the violation. See id. at 755. |If the plaintiff does not

establish a continuing violation, he or she may recover only for



the conduct within the applicable statutory period. The Third
Crcuit has enunerated several factors relevant to determ ning
whet her or not a continuing violation exists. These include the
subject matter of the various incidents, the frequency at which
they occur, and nost inportantly, their “degree of permanence.”

Rush v. Scott Specialty Gases, Inc., 113 F.3d 476, 482 (3d Cr.

1997). Wen the alleged actions of the defendants are of the
type that should trigger “an enpl oyee's awareness of and duty to

assert his or her rights,” then there is less |likelihood that a

continuing violation has occurred. 1d. quoting Berry v. Board of

Supervisors of L.S. U, 715 F.2d 971, 981 (5th Cr. 1983).

In the instant case, Plaintiff filed a claimwth the
EECC on Cctober 20, 1999. Unless the continuing violation theory
or another type of equitable tolling applies, any claimbased on
an incident of discrimnation that occurred prior to Decenber 24,
1998 is tinme barred. For purposes of the PHRA claim Plaintiff
filed concurrently with the PHRC. Under the 180 day |limtations
period, all clains prior to April 23, 1999 will be tine barred
absent the continuing violation theory. Plaintiff filed this
lawsuit in federal court on March 8, 2001. Under the two year
statute of limtations applicable to his Section 1981 claim al
events prior to March 8, 1999 will be tinme barred absent the

continuing violation theory.



Def endant contends that Plaintiff’s failure to pronote
clainms, accruing in 1992, 1994 and 1998 and Plaintiff’s claim
that he was required to undergo a certification process from 1994
t hrough 1998, which no other enployee at Pilling was required to
undergo, occurred outside of the statutory limtations periods.
Furt her, Defendant argues that the evidence does not support the
inference of a continuing violation. Plaintiff admts that these
all eged discrimnatory acts fall outside the statutory
limtations periods but argues that this Court should apply the
continuing violation theory to allow his clains to go forward.

Again, to denonstrate a continuing violation, Plaintiff
must show that: (1) at |east one discrimnatory act occurred
within the statutory period and (2) the conduct was part of an
ongoi ng pattern. See West, 45 F. 3d at 754-55. Plaintiff points
to his designation as Maintenance Trainee level 3 under Pilling s
new Skilled Based Pay classification systemin March 1999 as the
di scrimnatory act occurring during the statutory peri od.

Def endant does not appear to dispute that Plaintiff has satisfied
the first elenent and that at |east one alleged discrimnatory

i nci dent took place within the filing period. |In addition, the
deposition testinony of Douglas Forde, Pilling s Human Resources
manager, and Geof frey Hanpden, forner Plant Manager at Pilling,
supports Plaintiff’s theory that he was overqualified for a

desi gnati on of Maintenance Trai nee and shoul d have been initially
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assigned to a higher classification. Thus, because this act of
underclassification is an extension of Plaintiff's failure to
pronote conplaints, the Court will accept Pilling s designation
of Plaintiff as a Maintenance Trainee |level 3 as an alleged
adverse act occurring within the 300 day filing period.

Def endant contends that Plaintiff fails to satisfy the
second requirenent — that Pilling subjected himto a conti nuous
pattern of discrimnation. Plaintiff challenges this and argues
that the alleged acts of discrimnation involve the sanme type of
di scrimnation through the sane individual acting as his
supervisor. Furthernore, Plaintiff argues that he was not aware
of the allegedly discrimnatory basis for the pronotion denials
because he was continually assured that so | ong as he kept doing
his work and he conpleted the certification process, he would be
rewarded with pay commensurate with his abilities and actual on
the job activities. Plaintiff argues that these assurances |ed
himto a fal se sense of security that nmakes application of the
continuing violation theory appropriate.

The pronotion denials that took place in 1992, 1994 and
1998 satisfy the first of the relevant factors articul ated by the
Third Grcuit in Rush — they are of the sane subject matter,
racial discrimnation. See Rush, 113 F.3d at 482. However, the
second and third Rush factors, frequency and permanence, undercut

Plaintiff’s position. See id. The three pronotions at issue
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were avail abl e over the span of five and a half years. Wile
courts have never set a specific standard for determ ni ng how

cl ose together the acts nust occur to anount to a conti nui ng

viol ation, one pronotion denial in 1992, the next pronotion
denial two years later in 1994 and a third pronotion deni al
occurring four years later in 1998, does not strongly denonstrate
recurring acts. Rather, Pilling' s failures to pronote Plaintiff
are nore in the nature of isol ated enpl oynent deci sions.

The pronotion denials al so have a degree of pernmanence
whi ch shoul d have triggered Plaintiff’s awareness of and duty to
assert his rights (the third of the Rush factors). See Rush, 113
F.3d at 482. Pronotion denials are discrete events with a
permanent effect. Plaintiff admts that he i mediately
chal | enged each pronotion denial to his supervisor at the tine it
happened, indicating his awareness of and willingness to assert
his rights. Plaintiff argues that he was unaware of the
allegedly discrimnatory basis for the pronotion denials until
sone | ater date because his supervisors reassured himthat a
pronoti on woul d be forthcom ng after he conpleted the
certification process. However, after the 1994 pronotion was
awar ded to soneone outside the conpany, Plaintiff admts that he
felt he was being treated unequally and not given an opportunity
like he should. See Plaintiff’'s Deposition p. 198. This is the

very definition of discrimnation. Pilling’ s hiring of non-

12



African Anmericans for pronotions for which Plaintiff believed he
was qualified were independent events that put Plaintiff on
notice to file a charge of discrimnation. Plaintiff knew by
1994, through Pilling’ s assurances, that he was to receive a
pronoti on upon conpletion of the required certifications. |If
Plaintiff believed that Pilling was not considering himfor
avai |l abl e positions as prom sed, he should have acted at that
time. Waiting to see whether or not Pilling would follow through
on its prom se was pointless. See Rush, 113 F.3d at 484 (hol ding
failure to pronote and train claimaddress discrete instances of
all eged discrimnation that are not susceptible to a conti nuing
vi ol ati on anal ysi s).

The sanme degree of permanence is present with respect
to the certification process Plaintiff was required to undergo.
Here, the alleged discrimnatory act is not that Plaintiff
actual ly underwent and was certified in various skills, but
rather that Pilling singled out Plaintiff for participation in
the certification process as a prerequisite to pronotion. This
act of singling out took place in one neeting in 1994 while
Plaintiff was discussing with his supervisor why he was not
pronoted to the | ast open Maintenance Technician A position. In
his deposition testinony, Plaintiff explains his reaction to his
supervi sors announcenent that he should go through a

certification process, “I felt, once again, | was being
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di scrim nated, because | was asking to be — to go through a
process that no one el se ever had to go through to be sonething.”
This indicates that Plaintiff was aware of the alleged
discrimnatory notive of Pilling and thus, he had a duty to

assert his rights.
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Plaintiff has not presented enough evidence to proceed
on a continuing violation theory.!* Therefore, Plaintiff's Title
VII clains based on incidents of alleged discrimnation occurring
prior to Decenber 24, 1998 are tine barred. Wth respect to
Plaintiff’s PHRA claim all clains prior to April 23, 1999 w ||
be barred. Plaintiff’'s Section 1981 claimw || be dism ssed as
it relates to all events prior to March 8, 1999. This ruling has
the effect of barring Plaintiff’s clains that Pilling failed to
pronote himto open and avail able position in 1992, 1994 and 1998
as well as Plaintiff’s claimthat Pilling required himto undergo
a certification programin 1994 through 1998 whi ch no ot her
Pilling enpl oyee was required to conpl ete.

Defendant alternatively argues that Plaintiff’'s failure
to pronote clains fail as a matter of | aw because he cannot prove
that he was inproperly denied pronotions. As each pronotion
denial at issue cones prior intinme to the accrual dates set
forth above, each of Plaintiff’s pronotion clains is tinme barred
and the Court need not anal yze Defendant’s alternative argunent.

B. Term nati on

Plaintiff clains that his termnation in February 2001

was racially notivated. Plaintiff also clains that his

1. The Court notes that the npbst recent United States Suprene Court ruling on
this issue supports and does not alter its analysis and concl usi on regardi ng
Plaintiff’s continuing violation argunent. See National R R Passenger Corp
v. Morgan, No. 00-1614, 2002 W. 1270268 (June 10, 2002) (hol ding
discrimnatory acts are not actionable if tinme barred, even when they are
related to acts alleged intinely filed charge).
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term nation was done in retaliation for filing a charge with the
EECC. Defendant argues that both clainms fail as a matter of |aw
First, Defendant argues that the discrimnatory discharge claim
fails because Plaintiff cannot establish that Pilling’ s reason
for termnating his enploynent is pretextual. Second, Defendant
argues that Plaintiff cannot establish a prim facie case of
retaliation because he has not established the requisite
causati on between the protected activity of filing a charge with
the EEOC and the adverse enpl oynent act of term nation.

1. Di scrim nation

To establish a prima facie case of discrimnatory
di scharge, a Title VIl plaintiff nust show (1) that he is a
menber of a protected class, (2) he was qualified for the
position, (3) he was discharged, and (4) the position was
ultimately filled by a person not of the protected cl ass.

Sheridan v. E.1. Dupont de Nemours & Co., 100 F.3d 1061, 1066 n.5

(3d Cir. 1996) (citations omtted). Once a plaintiff has
established a prima facie case, an inference of unlawf ul
discrimnation is created. The burden of production then shifts
to the enpl oyer who can dispel the inference by articulating a

| egitimate, nondiscrimnatory reason for its actions. |[If the
enpl oyer nmeets this burden, the enpl oyee nust then prove by a

preponderance of the evidence that the articulated reason is a
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pretext for discrimnation. Duffy v. Paper Magic G oup, Inc.,
265 F.3d 163, 167 n.1 (3d Cr. 2001).

Def endant, assuming that Plaintiff has established a
prima facie case, argues that Pilling has nmet its burden of
articulating a legitimte nondi scrimnatory reason in that
Plaintiff was laid off as part of a reduction in force due to a
restructuring of the conpany. Furthernore, Defendant argues that
Plaintiff cannot neet his burden of proving that Defendant’s
reason was pretextual in that he offers no evidence that his
| ayof f, which al so included approxi mately 30 other individuals,
was nore |ikely than not notivated by discrimnation.

To discredit the enployer’s proffered reason, Plaintiff
must “denonstrate such weaknesses, inplausibilities,

i nconsi stenci es, incoherencies, or contradictions in the

enpl oyer’s proffered legitimte reasons for its action that a
reasonabl e factfinder could rationally find them unworthy of
credence and hence infer that the enployer did not act for the

asserted non-discrimnatory reasons.” Fuentes v. Perskie, 32

F.3d 759, 765 (3d Cir. 1994) (internal quotations omtted). The
Court will now review Plaintiff’'s evidence, which it finds, when
considered as a whole, and reviewed in the |ight nost favorable

to Plaintiff, adequately establishes that a factfinder could find

Pilling’ s proffered reason “unworthy of credence.” 1d.
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Plaintiff points out that Victor Marcus, D rector of
Engi neeri ng, recommended that five individuals, including
Plaintiff, be laid off. O those five individuals, two are
African American and three are Caucasians. Plaintiff asserts
that the three Caucasi ans were subsequently hired back by
Pilling, while only the African Anerican enpl oyees’ term nations
were final. The verified statenent of Victor Marcus, attached as
Exhibit J to Defendant’s reply brief in support of its Mdtion for
Summary Judgnent, confirnms Plaintiff’'s factual assertions.
According to M. Markus, two of the laid off enployees who are
Caucasi an were rehired in part-tinme, tenporary positions relating
to post-flood restorations and are being paid by Pilling' s
insurance carrier. The third laid off enployee, who is
Caucasi an, was rehired after receiving conputer-controlled
equi pnent training in a subsequent job and after applying for and
recei ving an open position at Pilling. The fact that Pilling
chose to rehire only Caucasi an enpl oyees coul d suggest that
African Anerican enpl oyees were not giving the sanme opportunities
at Pilling as non-African Anerican enpl oyees.

Plaintiff also points out an inconsistency in Pilling s
reasoning for choosing Plaintiff for termnation. According to
t he deposition testinony of Mchael Robnett, Pilling’ s Vice
Presi dent of Operations, Plaintiff was selected to be laid off

because he possessed an i nadequate skill set. However, it is
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guestionable that Pilling believed Plaintiff possessed an
i nadequate skill set to performhis job when Pilling certified
Plaintiff in the very skills which he was required to perform
From 1994 through 1998 Pilling certified Plaintiff in such skills
as plunbing, HVAC, nechanical, electrical and electrical
controls. Pilling has not explained why they were sufficiently
satisfied with Plaintiff’s performance of these skills in 1994
t hrough 1998 for purposes of certifying himbut dissatisfied in
2001 when it cane tine for Pilling to sel ect enpl oyees for
termnation. Furthernore, Plaintiff’s enpl oyee performance
appraisals for the years 1992, 1994, 1998, and 2000 show t hat
Pilling judged Plaintiff to be an enpl oyee who consistently
exceeded job standards and to be very effective in all areas of
his job and not soneone who possessed i nadequate job skills.
Additionally, Plaintiff asserts that Pilling enpl oyee
Jerry Rivera had | ess seniority than he and was unable to perform
skills which Plaintiff had the ability to perform but was
retained by Pilling during its reduction in force. Pilling s
Protocol for Reduction in Force, a nenmorandum witten by the
Director of Human Resources, instructed that seniority and skil
sets were factors to be considered for the selection of hourly
enpl oyees for termnation. |If Plaintiff, who was sel ected for
term nation, had nore seniority and a better skill set than a

non- Afri can American enpl oyee, who was retained, then an
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appropriate inference could be drawn that Plaintiff was sel ected
for termnation wwth a discrimnatory notive.

The Court notes that the inferences it has drawn are
tenuous and that different inferences m ght be drawn fromthe
evi dence presented in the record. On summary judgnent, however
the Court must consider the evidence taken in the |ight nost
favorabl e to the non-novant and determ ne whether Plaintiff has
sufficiently called into question Pilling s nondiscrimnatory
reason for termnating Plaintiff. The fact that Pilling rehired
t hree Caucasi an enpl oyees, asserted that Plaintiff had an
i nadequate skill set in the face of certifying Plaintiff in the
skills he was required to performin the job, and keeping on a
non- Afri can Anerican enployee with less seniority and a | ower
skill set are sufficient to call into question Pilling' s
proffered legitimte, nondiscrimnatory reason that Plaintiff was
termnated in a reduction in force because Plaintiff was the
enpl oyee with the narrowest skill set.

2. Retal i ation

Under Third Circuit precedent, “to advance a prinma
facie case of retaliation, a plaintiff nmust show that: (1) the
enpl oyee engaged in a protected enployee activity; (2) the
enpl oyer took an adverse enpl oynent action after or
cont enporaneous with the enployee's protected activity; and (3) a

causal link exists between the enployee's protected activity and
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t he enpl oyer's adverse action.” Farrell v. Planters Lifesavers

Co., 206 F.3d 271, 279 (3d G r. 2000).

Def endant does not dispute prongs one and two, but
rather asserts that Plaintiff cannot denonstrate a nexus between
the protected activity and any adverse enpl oynent action, and
thus fails prong three of the prima facie test. “[l]n cases
where a plaintiff nust illustrate a ‘causal link’ for purposes of
establishing retaliation, or show that certain conduct was ‘used’
as a basis for enploynent decisions, a plaintiff may rely upon a
broad array of evidence to do so.” 1d. at 283-84. Plaintiff
points to his deposition testinony in which he states that once
he filed wwth the EECC, he began to be treated differently.
However, Plaintiff fails to support this conclusory statenent by
expl aining or describing the difference in treatnent. Qher than
the fact that the termnation canme after Plaintiff filed his
charge of discrimnation with the EECC and that the individuals
responsible for his termnation allegedly had knowl edge that he
filed a claimof discrimnation with the EECC, Plaintiff has made
no causal connection what soever between his EEOCC filing and his
termnation. Furthernore, the Court can draw no inference from
the timng between Plaintiff’s EEOC claimand his term nation.
Plaintiff was term nated fifteen nonths after he filed his EECC
claim This is not unusually suggestive of an inference that

Pilling laid off Plaintiff in retaliation for filing a claimwth
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the EECC. In sum Plaintiff’s evidence does not establish the
necessary connection to substantiate his prima facie case of

retaliation.
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| V. CONCLUSI ON

For the reasons stated above, Defendant’s Mdtion for
Partial Summary Judgnent is GRANTED is part and DENIED in part.
Def endant’s notion is granted with respect to the Plaintiff’s
clainms of allegedly discrimnatory conduct occurring prior to the
applicable statutory periods set forth above. This ruling has
the effect of barring Plaintiff’s clains that Pilling failed to
pronote himto open and avail able position in 1992, 1994 and 1998
as well as Plaintiff’s claimthat Pilling required himto undergo
a certification programin 1994 through 1998 whi ch no ot her
Pilling enployee was required to conplete.

Def endant’s notion is also granted with respect to
Plaintiff’s claimof retaliatory discharge. Defendant’s notion
is denied as it relates to Plaintiff’'s claimof discrimnatory
di schar ge.

An appropriate O der foll ows.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVANI A
ANTHONY T. RYALES,
Plaintiff, : CIVIL ACTI ON
v, : NO. 01-1116
PI LLI NG VECK SURGI CAL,

Def endant .

ORDER

AND NOW this 24'" day of June, 2002, upon
consi deration of Defendant’s Mdtion for Partial Sumrmary Judgnent
(Docket No. 14), Plaintiff’s response in opposition thereto
(Docket No. 15) and Defendant’s reply (Docket No. 16) it is
her eby ORDERED t hat Defendant’s notion is GRANTED in part and
DENIED in part.

More specifically it is ORDERED that:

1. Def endant’ s notion is GRANTED with respect to
Plaintiff’s Title VII claimbased on incidents of alleged
di scrim nation occurring prior to Decenber 24, 1998. These
clainms are dism ssed as tinme barred.

2. Def endant’ s notion is GRANTED with respect
Plaintiff’s Section 1981 clai mbased on incidents of alleged
di scrimnation occurring prior to March 8, 1999. These clains

are dismssed as tine barred.



3. Def endant’ s notion is GRANTED with respect
Plaintiff’s Pennsyl vani a Human Rel ati ons Act cl ai m based on
i ncidents of alleged discrimnation occurring prior to April 23,
1999. These clains are dism ssed as tinme barred.

These ruling have the effect of barring
Plaintiff’s clains that Pilling failed to pronote himto open and
avai l abl e position in 1992, 1994 and 1998 as well as Plaintiff’s
claimthat Pilling required himto undergo a certification
programin 1994 through 1998, which no other Pilling enpl oyee was
required to conpl ete.

4. Defendant’s notion is GRANTED with respect
Plaintiff’s claimthat his term nation was done in retaliation
for filing a charge of discrimnation with the EECC. This claim
is dismssed.

5. Defendant’s notion is DENIED with respect to
Plaintiff’s claimthat his termnation was racially notivat ed.

TRIAL is set for Mdnday, Augqust 12, 2002 at 10:00 a.m

in Courtroom 14A

BY THE COURT:

RONALD L. BUCKWALTER, J.



