IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

UNI TED STATES OF AVERI CA : CRI M NAL ACTI ON
v. : No. 01-0038
RANDY OOLEMAN

OP1 NI ON

NEWCOVER, S. J. June , 2002
Presently before the Court is Defendant Randy Col eman’ s
Motion for New Trial and the Governnent’s response. For the

reasons di scussed bel ow, Defendant’s notion is deni ed.

PROCEDURAL AND FACTUAL BACKGROUND

On May 11, 2001, following a jury trial in this Court,
Def endant Randy Col eman was convicted on all four counts of a
federal indictnent (possession of a firearmin furtherance of
a drug trafficking crime, possession of a short-barreled
shotgun in furtherance of a drug trafficking crine, possession
with intent to distribute nore than 5 granms of cocai ne base
(“crack”), felon in possession of a firearn). On February 22,
2002, Coleman filed the instant Mdtion for a New Trial under

Rul e 33 of the Federal Rules of Crimnal Procedure.

1. DI SCUSSI ON

Def endant Col eman nekes three clains in his Rule 33



Mbtion for New Trial.* Colenman argues that he is entitled
to a new trial because: (1) he was denied his Constitutional
right to confront witnesses due to the adm ssion of hearsay
statenents at trial; (2) expert testinony concerning his
mental state was incorrectly admtted at trial; and (3) the
Court erred in admtting inproper 404(b) evidence and in
denyi ng Col eman’s notion to exclude this evidence based on

| ack of notice.

A. Adm ssion of Hearsay Evidence

The Defendant was not denied his Constitutional right
to confront witnesses due to the adm ssion of hearsay
statenments. Federal Rule of Evidence 803(2) provides an
exception to the hearsay rule for any statenent that
qualifies as an excited utterance. For a hearsay statenent
to be admtted under this exception, four conditions nust be
met: (1) a startling event nust have occurred; (2) the
decl arant nust have made the statenent while under the
stress of the excitenent caused by the event; (3) the
statenent nust relate to the startling event; (4) the
statenment nust be made before there has been tine to reflect

and fabricate. United States v. Mtchell, 145 F.3d 572,

1 Not considered by this Court are points referenced by Defendant’s
counsel in the instant notion and raised in Defendant’s pro se notion
whi ch was stricken on March 18, 2002.



576 (3d Gir. 1998).

The statenents at issue, made by Avery Col eman, qualify
as excited utterances under the exception and were therefore
adm ssi ble. The violent donestic dispute between Randy
Col eman and Avery Col eman was a startling event. Avery
Col eman was still under the stress of this event when police
officers arrived on the scene. The statenents directly
relate to the startling event. Avery Col eman told
the officers that Randy Col eman had ordered her not to open
the door for the police, Randy Col eman had threatened her
[ife with the shotgun and that she wanted t he shotgun
out of the house. Avery Col eman nade these statenents soon
after the officers arrived, before there was tine to
reflect and fabricate. Avery Colenman’s statenents
neet the criteria for excited utterances. These statenents

were properly admtted.

B. Expert Wtness Testinony on Intent to Distribute

As the governnent notes in its response, the Defendant
did not object at trial to the specific testinony to which
he now rai ses an objection. Consequently, the Defendant may
not object to this testinony now. Presunably,
Def endant did not object to this testinony at trial because

ot her courts have found that such testinony is permssible.



United States v. Martin, 2002 W. 188726 (E.D. Pa.

2002) (Det ective McDonal d’s testinobny on possession with
intent to distribute based on surroundi ng evidence is
perm ssible). As was the case in Martin, the testinony
of fered here did not pertain to the Defendant’s state of
m nd, but rather, to inferences which could be made
regardi ng the defendant’s intent based on the surroundi ng

facts of the case.

C. Rule 404(b) Evidence

The Court did not err by admitting inproper 404(b)
evi dence, nor in denying Defendant’s Mdtion to Exclude based
on | ack of notice. The evidence in question is testinony
concerni ng Col eman’s prior possession of a shotgun visibly
simlar to the gun found in his apartnment, as well as
Col eman’ s prior possession of “red apple” baggies |ike those
seized fromhis apartnment. Contrary to Defendant’s cl ai s,
this evidence is not a “prior bad act” as regul ated by
404(b). Rather, this evidence is adm ssible to prove
Def endant’ s possession of both the shotgun and the baggi es,
essential elenents of the crimes with which he was charged.

Since the evidence in question is not subject to Rule
404(b), that Rule’s notice requirenments do not apply here.

Therefore, the Court did not err in denying Defendant’s



Mbtion to Exclude based on | ack of notice.

AN APPROPRI ATE ORDER SHALL FOLLOW

Cl arence C. Newconer, S.J.



IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

UNI TED STATES OF AVERI CA
v. : Criminal No. 01-0038

RANDY COLEMAN

ORDER
AND NOW this day of June, 2002, upon consideration
of Defendant Randy Col eman’s Mdttion for New Trial and the
Governnent’ s response, it is hereby ORDERED that defendant’s

nmotion is DENIED with prejudice.

AND I'T I S SO ORDERED.

Cl arence C. Newconer, S.J.



