IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVANI A
PATRI CK J. RYAN, . CVIL ACTION
Plaintiff, : 01-1798
V. :
LOVER MERI ON TOMNSHI P, ET. AL.,

Def endant s.

MEMORANDUM AND ORDER

JOYNER, J. JUNE , 2002

Presently before the Court is the Mdtion for Summary
Judgnent of Defendants Lower Merion Township (the “Township”),
Robert E. Duncan (“Duncan”), Robert S. Ryan (*Defendant Ryan”),
and Mchael J. Morris (“Mrris”)(collectively referred to as
“Defendants”).2 This case arises froma zoning dispute between
Plaintiff Patrick Ryan (“Plaintiff” or “Plaintiff Ryan”) and the
Def endants. For the reasons that follow, the Mtion for Sunmmary
Judgnent will be granted in part and denied in part.

BACKGROUND
The dispute in this case centers on whether the Defendants

properly revoked, and properly affirmed the revocation of, a Use

! Def endant Ryan and Morris were sued in both their individua
and official capacities.

2 Also pending before the Court is Defendants’ Motion for
Judgnent on the Pl eadings. However, because defendants raised the sane
i ssues in the Motion for Summary Judgnent as in the Mtion for Judgenent
on the Pleadings, the Court wll address each of the issues in its
resolution of the Mdtion for Sunmary Judgnent.



Permt issued to Plaintiff. On February 9, 1999, Plaintiff
entered into an Agreenent of Sale to purchase a property | ocated
at 14 North Merion Avenue, Lower Merion Township, Pennsylvania
(the “property”).® This property was owned by Paul Fl ani gan who
operated a restaurant/tavern called the Prine Mnister on the
prem ses. The nortgage hol der had forecl osed on the property and
a sheriff’'s sale was scheduled for July 21, 1999. Plaintiff
determ ned that to make his business feasible at this |ocation,
he woul d need to renovate the second floor nmezzanine to convert
it to a full second floor. Thus, in the Agreenent of Sale
Plaintiff included a contingency clause making the sale
contingent on Plaintiff obtaining approval to conplete the second
fl oor renovati ons.

Plaintiff hired an architect, Janmes T. MacAllister, Jr.
(“MacAllister”) to draw plans for the renovations. Plaintiff’s
renovations included expandi ng the storage space in the basenent,
i nproving the restroons, repositioning and redesigning the bar on
the first floor, expanding the second floor to fill in the open
area of the nezzanine, and noving the kitchen fromthe first
floor to the second floor. The renovated second floor would be
able to seat twelve people at the bar, twenty-four people at

tabl es, and ei ghteen people at a counter against the wall.

3 Plaintiff is a menmber of the fam |y that owned Snokey Joe’'s in

Wayne, Pennsyl vani a. When the famly decided to close Snokey Joe's,
Plaintiff began to search for a location for a restaurant/bar in Bryn
Mawr, Pennsyl vani a.



Plaintiff then met with Duncan, who is the Director of
Bui | di ng Regul ati ons and Zoning O ficer for Lower Merion
Township, to review the architectural plan, including the
expansi on of the second floor. Duncan told Plaintiff that the
contenpl ated addition nay raise an issue with a Township
ordi nance requiring a certain nunber of parking spaces.?
However, Duncan further infornmed Plaintiff that because the
proposed use of the space was a restaurant, Plaintiff would
qualify to use off-street public parking spaces pursuant to

Townshi p Ordinance.® Plaintiff conpleted a “Change of Use or

4 The Townshi p Ordi nance at issue provides, in pertinent part,

as follows:

Any of the followi ng buildings hereafter erected, any building
hereafter converted into one of the foll owi ng buil di ngs and any open
areas hereafter used for commrercial purposes shall be provided with
m ni nrum parki ng spaces as set forth bel ow, which spaces shall be
readily accessible to and within a reasonable distance from the
bui | di ngs served thereby. Such spaces shall be on the sane | ot as
the principal building or open area. |In the case of an extension
of or addition to an existing building or the extension of a use
within an existing building, such requirenents of parking spaces
shall apply only with respect to such extension or addition

H. Restaurants, drive-in restaurants and taproons: at |east one

par ki ng space for each 100 square feet of gross floor area.
Lower Merion Townshi p Code 8155-94.

° The Ordi nance further provides that for restaurant use sone of
the necessary spaces can be taken from public off-street parking as
foll ows:

Z. Of-street public parking spaces.

(1) If adequate on-site parking is not available, or the Director

of Buil ding Regul ati ons and Zoni ng determ nes that such parking is

not feasible or appropriate, the parking requirenents established

i n Subsecti on H herei nabove for that portion of an exi sting buil ding

hereafter converted for use as a restaurant nmay be net by

designating of f-street public parking spaces as set forth herein,
provided that they are within a one-thousand-foot radius of the
proposed use . :



Cccupancy Application” on which he indicated that the proposed
use of the building was a restaurant.

On March 4, 1999, Duncan issued a Use Permt and assigned
use of nunicipal parking spaces “to neet the parking requirenents
of the zoning code.” Upon receipt of the use permt, Plaintiff
comm ssioned final architectural plans and nade applications to
both the Pennsyl vani a Departnent of Labor and Industry and the
Pennsyl vani a Li quor Control Board.

On March 23, 1999, notice of the pending liquor |license
transfer to the Plaintiff’s corporation, P.J. Ryan’s, Inc. was
posted at the property. Plaintiff alleges that after this
posting, several |ocal newspapers wote articles reporting that
“Snokey Joe’s was noving to the Prime Mnister.”® Plaintiff
further alleges that after these articles were published, public
opposition groups began to state their disapproval wth Snokey
Joe’s noving to the property to Township officials. These groups
i ncluded the Bryn Maw Civic Association and the Mrton Road
Resi dence Associ ation. Duncan becane aware that the Plaintiff
was one of the previous owners of Snokey Joe’s from Hank W/ son

of the Bryn Mawr Civic Association.” Hank WIson al so contacted

Lower Merion Townshi p Code 8155-95 (2).
6 In his deposition testinony, Plaintiff identifies only one
article in the Bryn Maw Villager. Neither party has provided the Court
with copies of any articles.
! Duncan does not recall when he tal ked with Hank W1 son, but he
admts that it could have been before he revoked Plaintiff’'s use permt.

4



Charles Bloom a Ward Conmi ssioner, to tell himthat Snokey Joe’s
was buying the Prime Mnister. M. Bloomtestified that he spoke
with sonmeone fromthe Townshi p’s Buil di ng and Codes Depart nent
who confirnmed that this was true.

On April 7, 1999, Plaintiff and his architect net with the
Township’s Fire Marshall and Duncan to di scuss whet her the
bui I ding woul d need sprinklers. Prior to Plaintiff’s arrival at
the nmeeting, Duncan or the Fire Marshall asked the architect
whet her there woul d be any karaoke at the facility. The
architect responded that there could be karaoke on the first
floor in an area where the tables could be noved aside. Duncan
or the Fire Marshall then asked whether there would be dancing.
The architect told themthere could be danci ng one night a week
in the sane area of the first floor. After Plaintiff arrived at
the neeting, there was no nore di scussi on about karaoke or
dancing. At the conclusion of the neeting, Duncan and the Fire
Marshal | confirnmed that no zoning or building code issues
remai ned unresol ved.

However, by letter dated April 8, 1999 (“the Revocation
Letter”), Duncan notified Plaintiff that the approval of the Use
Permt was revoked. The Revocation Letter stated that during the

April 7, 1999 neeting:

it was discovered that the second floor area will primarily
be used as a taproom and the tables and chairs that wll
exi st on both floors will be noved after dinner to create an

open assenbly area used as a dance fl oor.

5



Based on your description of the proposed use, | have
determned that the primary use of this building is a
Taproom and/ or Night Club. This use does not authorize you
to utilize the public parking lots to conply with Township’s
zoning code. This provisionis limted to a Restaurant Use.
Also a portion of this space will be used for Public
Assenbly which requires one parking space for every 50
square feet of floor are devoted to Public Assenbly.
Further, in a nmenorandum dated April 23, 1999, Duncan
menorialized a conversation he had with a Ward Conm ssi oner, Jim
Ettel son, concerning the Plaintiff’s purchase of the Property.
The nmenorandum indicates that “[Ettel son] was interested in
hel ping them [Plaintiff] with the approval process until [Duncan]
informed himthat there was significant opposition fromthe
residents in Bryn Mawr because of problens caused by Villanova
students attendi ng the existing Snokey Joe’s in Radnor Township.”
On May 7, 1999, Plaintiff filed a Notice of Appeal with the
Townshi p all eging that Duncan’s revocation of the Use Permt was
arbitrary, capricious, and contrary to the Townshi p O di nances,
unsupported by conpetent evidence, constituted an error of |aw
and that it violated Plaintiff’s vested rights in the Use Permt.
On July 1, 1999, Plaintiff’s appeal was heard before the
Zoni ng Hearing Board (“ZHB") wi th Defendants Ryan and Morris

sitting.® Plaintiff presented evidence regardi ng his proposed

use of the Property and particularly his proposed use of the

8 The WMrtgage Holder on the Property agreed to stay the
sheriff’'s sale until August 18, 1999, but informed Plaintiff that there
woul d be no further stays.



second floor renovation. Plaintiff argued that the only rel evant
inquiry for Townshi p Ordi nance purposes is the proposed use of
the second floor renovation. Various opponents presented
evi dence, nost of it having to do with the operation of
Plaintiff’s other establishnent, Snokey Joe’s in Wayne. By
Menor andum and Order dated August 9, 1999, Defendant Ryan and
Morris as nenbers of the ZHB, denied Plaintiff’s appeal finding
that the use of the entire facility was a taproom and, thus,
Plaintiff did not qualify to use nunicipal parking spaces.
Plaintiff did not appeal the ZHB' s decision to the Court of
Common Pl eas.

On Cctober 8, 1999, Duncan wote a Menorandumto the
Townshi p Manager in which he said the foll ow ng:

Staff has been informed that the sale of the Prime Mnister

Bui | di ng has been conpleted. The property has been sold to

an individual that proposes to open a Japanese Restaurant.

The property was the subject of a zoning appeal by the sane

i ndividuals that operated a bar & restaurant to the coll ege

age crowd.

Since the 30 day appeal period for the zoning decision has

expired and the property has transferred, it appears that

the threat of another college bar in Bryn Maw has been

avoi ded.

After Plaintiff’s Use Permt was denied, The Gog, which
Plaintiff alleges was simlarly situated, was issued a use permt
entitling it to use municipal spaces to neet the parking

requi renments based a second floor addition. |In the Change of Use

Certificate issued to The G og, the Zoning O ficer stated “the

v



par ki ng spaces designated for this expanded use of the 2" fl oor
can only be granted if the principal use of the space is a
restaurant. |If the use of the 2" floor after 5:00 p.m is to
expand the taproomuse, this approval is voided and Zoni ng
Hearing Board approval will be required.”

On April 12, 2001, Plaintiff filed the Conplaint in this
action alleging a violation of 42 U S.C. § 1983, civil
conspiracy, and intentional interference with an actual
contractual and business relationship. After the conclusion of
di scovery, Defendants filed a Mdtion for Sunmary Judgnent which
we now consi der

DI SCUSSI ON

A. St andard of Revi ew

In deciding a notion for summary judgnent under Fed. R Cv.
P. 56 (c), a court nust determ ne “whether there is a genuine
issue of material fact and, if not, whether the noving party is

entitled to judgnent as a matter of law.” Medical Protective Co.

v. Watkins, 198 F.3d 100, 103 (3d Gr. 1999) (internal citation

omtted). Wen naking this determ nation, courts should viewthe
facts, and reasonable inferences drawn therefrom in the |ight

nost favorable to the non-noving party. See, e.q9., Matsushita

El ec. Indus. Co. v. Zenith Radio Corp., 475 U S. 574, 587, 106 S.

Ct. 1348, 89 L. Ed. 2d 538 (1986). For its part, the non-noving

party must, through affidavits, adm ssions, depositions, or other



evi dence, denonstrate that a genuine issue exists for trial. See

Celotex Corp. v. Catrett, 477 U. S. 317, 324, 106 S. Ct. 2548, 91

L. BEd. 2d 265 (1986). In nmaking its showi ng, the non-noving
party “must do nore than sinply show that there is sone

met aphysi cal doubt as to the material facts,” id. at 586, and
must produce nore than a “nmere scintilla of evidence in its

favor” to withstand sumary judgnent. Anderson v. Liberty Lobby,

Inc., 477 U.S. 242, 249, 106 S. C. 2505, 91 L. Ed. 2d 202
(1986). If the non-noving party fails to create “sufficient

di sagreenent to require subm ssion [of the evidence] to a jury,”
the noving party is entitled to judgnent as a matter of |aw.

Li berty Lobby, 477 U. S at 251-52.

B. Judicial Imunity for Defendants Ryan and Morris

Def endants Ryan and Morris have been sued in their
i ndi vidual and official capacities for violations of 42 U S.C. 8§
1983, conspiracy, and intentional interference with contractual
and business relations. Defendants Ryan and Morris argue they
are imune fromsuit under the doctrine of judicial immunity.

“I't is a wll-settled principle of |law that judges are

generally “immune froma suit for noney damages. Fi queroa v.

Bl ackburn, 208 F.3d 435, 440 (3d Cr. 2000)(quoting Mreles v.

Waco, 502 U.S. 9, 9, 112 S. C. 286, 116 L. Ed.2d 9 (1991) (per

curiam)); see also Zapach v. Dismuke, 134 F. Supp.2d 682, 696

(E.D. Pa. 2001)(sane)(citing Stunp v. Sparkman, 435 U. S. 429, 433




n.8, 113 S. . 2167, 55 L. Ed.2d 331 (1978)): Feingold v. Hill,

521 A . 2d 33, 36 (Pa. Super. 1987)(“[T]he law in Pennsylvania is
wel | established that judges are absolutely imune fromliability
for damages when performng judicial acts, even if their actions
are in error or performed with nmalice, provided there is not a
cl ear absence of all jurisdiction over the subject matter and
person.”) A suit can only be nmuaintained against a judge for
“non-judicial acts” and for actions “taken in the conplete
absence of all jurisdiction.” Figueroa, 208 F.3d at 440.

Whet her an act is judicial depends on “the ‘nature’ and

‘function’ of the act, not the “act’ itself.” Mreles v.

Waco, 502 U.S. 9, 13, 112 S. . 286, 116 L. Ed.2d 9

(1991) (quoting Stunp, 435 U.S. at 362, 98 S. C. 1099)).
Courts ook to two factors in making this determ nation: the

nature of the act, i.e. whether the act is a neasure
normal |y performed by a judge, and the expectations of the
parties, i.e. whether the parties dealt with the judge in

his judicial capacity.” See id. at 12, 112 S. C. 286.
Zapach, 134 F. Supp.2d at 696.

Qur Court of Appeals has held that zoning boards who are
ruling on a zoning permt for a particular piece of property are

perform ng a “quasi-judicial function.” See Omipoint Corp. v.

Zoni ng Hearing Board of Pine G ove, 181 F.3d 403, 409 (3d Cr.

1999) (citing Urbano v. Meneses, 431 A 2d 308, 311 (Pa. Super.

1981)). Judicial immunity is extended to those performng

“quasi-judicial” functions. See, e.qg., Jodeco, Inc. v. Hann, 674

F. Supp. 488, 497 (D.N.J. 1987)(recognizing that “absolute

[judicial] imunity has been extended to protect those

10



nonj udi ci al officials whose activities are integrally related to
the judicial process and involve the exercise of discretion
conparable to that of a judge”)(citing nunerous cases supporting
this proposition).

In this case, Defendants Ryan and Morris were sitting as
menbers of the Zoning Hearing Board (“ZHB") to hear Plaintiff’s
appeal from a zoning deci sion made by Duncan, a Zoning O ficer.?®
Plaintiff was represented by counsel at the ZHB heari ng.
Plaintiff put on a case-in-chief and had the opportunity to
cross-exam ne his opponents. The ZHB took the sworn testinony of
W t nesses and rul ed on objections fromcounsel. A review of the
transcript fromthe hearing denonstrates it was judicial in
nat ure. Further, the ZHB issued a witten opinion outlining its
deci sion and the decision was appeal able to the Court of Common
Pl eas for Montgonmery County, Pennsylvania. Because Defendants
Ryan and Morris were performng a quasi-judicial role as nenbers
of the ZHB hearing an appeal of a zoning decision, they will be
granted judicial imunity and all of Plaintiff’s clains agai nst
themin their individual capacities are dism ssed with prejudice.

However, Defendants Ryan and Morris were also sued in their

official capacities. “In a suit against a governnent official in

his official capacity, ‘the real party ininterest . . . is the

governmental entity and not the naned official . . . .’” Smth v.
o Hearings before a ZHB are governed by 53 P.S. § 10908.

11



School District of Philadelphia, 112 F. Supp.2d 417, 424-25 (E. D

Pa. 2000) (quoting Hafer v. Melo, 502 U S 21, 25, 112 S. C. 358,

116 L. Ed.2d 301 (1991)). 1In this case, Defendants Ryan and
Morris were representatives of the ZHB, and the ZHB i s not

entitled to inmunity. See Schiazza v. Zoning Hearing Board of

Fai rvi ew Townshi p, 168 F. Supp.2d 361, 374 (M D. Pa. 2001)(zoning

board is “entitled to no immunity whatsoever”). Therefore,

Def endants Ryan and Morris do not enjoy imunity for the clains
against themin their official capacities as the ZHB is the real
party in interest for those clains.

C. Civil Conspiracy Caim

“To prove a civil conspiracy under Pennsylvania |law, a
plaintiff nust show the followi ng elenents: (1) a conbination of
two or nore persons acting with a comon purpose to do an
unl awful act or to do a lawful act by unlawful neans or for an
unl awf ul purpose; (2) an overt act done in pursuance of the

common purpose; and (3) actual |egal damage.” Bristol Township

V. | ndependence Blue Cross, No. ClV.A 01-4323, 2001 W 1231708,

*5 (ED Pa. Cct. 11, 2001)(citing SNA, Inc. v. Array, 51 F.

Supp. 2d 554, 561 (E.D. Pa. 1999)). “Proof of nalice or an intent
toinjure is essential to the proof of a conspiracy.” 1d.

(citing Strickland v. University of Scranton, 700 A 2d 979, 987-

88 (Pa. Super. 1997)); see also Progress Federal Savings Bank v.

Lenders Association, Inc., No. ClIV.A 94-7425, 1995 W. 464320, *

12



5 (EED Pa. July 31, 1995). “An action will lie only where the
sol e purpose of the conspiracy is to cause harmto the party who

clains to be injured.” 1d. (citing Thonpson Coal Co. v. Pike

Coal Co., 412 A 2d 466, 472 (Pa. 1979)). “Thus where the facts
show that a person acted to advance his own business interests,
those facts constitute justification and negate any all eged
intent to injure.” 1d.

In this case, Plaintiff alleged that:

It is believed and therefore averred that from April, 1999
t hrough August, 1999, the representatives of the Township,

i ncluding the Zoning Oficer, who is also Secretary for the
Zoni ng Board, and the Zoning Board nmet and conspired to
deprive the Plaintiff of the equal protection of the |aws,
thereby inflicting injury on the Plaintiff.

Plaintiff’s Conplaint at {59.

Plaintiff argues in response to the notion for summary
judgment that the follow ng constitutes evidence to support the
conspiracy claim

The facts on record show that M. Bloom the Ward
Comm ssi oner, and Hank W/l son of the Bryn Maw G vic
Associ ati on had discussions with the Zoning O ficer before
and after the revocation of the Use Permt regarding
Plaintiff; M. Bloom as a Ward Conmm ssioner, elects the
Menbers of the ZHB; contrary to the Township's policy, M.
Bloomtestified at the Plaintiff’'s appeal before the ZHB;
the Township took a position against the Plaintiff at the
appeal % and the Defendants’ actions were notivated by the
Townshi p’s di scontent for Snokey Joe’s and col |l ege students.

10 This allegation is not true. See Lower Merion ZHB Hearing

Transcript for July 1, 1999.

13



See Plaintiff’s Response to the Motion for Summary Judgnent at
pg. 31.

However, at Plaintiff’s deposition, Defendants’ counsel read
t he above quot ed paragraph of the Conplaint to Plaintiff and then
asked Plaintiff whether he “had any specific know edge that such
nmeetings took place.” Plaintiff replied that he did not have any
speci fic know edge that any neetings took place. See Patrick J.
Ryan’s Dep. Tr. at pg. 45, lines 6-22. Plaintiff was further
asked which representatives he was referring to in paragraph 59
of his Conplaint. Plaintiff responded that he was referring to
Robert Duncan, the Zoning Oficer, and to Charles Bl oom one of
the comm ssioners. Wen asked agai n whet her he had any specific
know edge that these individuals nmet and conspired, Plaintiff
responded “No.” 1d. at pg. 46, lines 1-11

Def endant Duncan admts that he spoke with Hank Wl son and
Charl es Bl oom concerning Plaintiff and Plaintiff’s connection
w th Snokey Joe’s. See Duncan Dep. Tr. at pgs. 37-40. However,
as Plaintiff has admtted, there is no evidence to denonstrate a
conspi racy anong these individuals. Since Plaintiff has not
presented the Court with any evidence to denonstrate that these
i ndividuals acted with the purpose of doing an unl awful act or
doing a lawful act by unlawful means or for an unlawful purpose,
the Court grants sunmary judgnment as to the conspiracy claim

See, e.q., Bristol Township, 2001 W 1231708 at *5.

14



D. Intentional Interference with Contractual Rel ations

“The tort of interference with contract provides that one
who intentionally and inproperly interferes with the perfornmance
of a contract between another and a third person by causing the
third person not to performthe contract is subject to liability
to the other for the pecuniary loss resulting fromthe failure of

the third person to performthe contract.” Schmdt, Long &

Associates, Inc. v. Aetna U S. Healthcare, Inc., No. ClIV.A 00-

3683, 2001 W. 856946, * 2 (E.D. Pa. July 26, 2001)(citing Maier

v. Maretti, 671 A 2d 701, 707 (Pa. Super. 1996)(citing

Rest at enent (Second) of Torts 8 766)). “To maintain an action
for intentional interference with contractual relations, the
plaintiff nust establish: (1) the existence of a contractual
relati on between the conplainant and a third party; (2)

pur poseful action on the part of the defendant, specifically
intended to harmthe existing relation, or to prevent a
prospective relation fromoccurring; (3) the absence of a
privilege or justification on the part of the defendant; and (4)
the occasioning of actual |egal damage as a result of the

defendant’s conduct.” |d. (citing Shiner v. Mriarty, 706 A 2d

1228, 1238 (Pa. Super. 1998) and Kachmar v. Sungard Data Systens,

Inc., 109 F.3d 173, 184 (3d Cir. 1997)).
“Essential to recovery on the theory of tortious

interference with contract is the existence of three parties; a

15



tortfeasor who intentionally interferes wwth a contract between
the plaintiff and a third person.” Miier, 671 A 2d at 707; see

al so Nova Telecom Inc. v. Long D stance Managenment Systens,

Inc., No. CIV.A 00-2113, 2000 W 1593994, *9 (E.D. Pa. COct. 26,
2000) (“[ u] nder Pennsylvania | aw, one who intentionally and
inproperly interferes with the performance of a contract between
another and a third person by causing the third person not to
performthe contract is subject to liability to the other for the
pecuniary loss resulting to the other fromthe failure of the

third person to performthe contract”); Daniel Adans Associ ates,

Inc. v. Rinbach Publishing, Inc., 519 A 2d 997, 1000 (Pa. Super.

1987) (“By definition, this tort necessarily involves three
parties. The tortfeasor is one who intentionally and inproperly
interferes with a contract between the plaintiff and a third
person.”).

Def endants nove for summary judgnent as to Plaintiff’s
interference with contract claimarguing that Plaintiff has not
presented any evidence to denonstrate that any of the Defendants
intentionally interfered with Plaintiff’s contract with Pau
Fl anigan. |In response to the notion for summary judgnent
Plaintiff nmerely recites what was pled in his Conplaint.
Plaintiff does not point to any evidence in the record to
i ndicate that any Defendant interfered with his contract. 1In the

absence of any evidence to denonstrate intentional interference

16



with Plaintiff’s contract by any Defendant, the Court w Il grant
summary judgnent as to the interference with contract claim

E. 42 U.S.C. 81983 dains for Substantive Due Process and Equal

Protection Viol ati ons

1. Substantive Due Process

“In order for a plaintiff to prevail on a substantive due
process claim he or she nust prove that the governnenta
authority acted in such a way as to infringe a property interest

enconpassed by the Fourteenth Amendnent.” John E. Long, Inc. V.

The Borough of Ri ngwood, 61 F. Supp.2d 273, 280 (D.N.J.

1998) (citing Saneric Corp., Inc. v. Philadel phia, 142 F.3d 582,

590 (3d Gir. 1998)(other citations omtted). “A violation of
substantive due process rights is denonstrated if the
government’s actions were not rationally related to a legitimate
state interest or were notivated by bias, bad faith, or inproper
notive.” 1d. (citing Saneric, 142 F.3d at 590)(other citations
omtted).

Def endant s have conceded for purposes of this notion the
Plaintiff has denonstrated a protected property interest.
Further, the Court finds that Plaintiff has presented a genui ne
i ssue of material fact regardi ng whether the decision was
arbitrary and capricious or made based on an inproper notive.
Thus, we deny Defendants’ notion for sunmary judgnent as to
Plaintiff’s substantive due process cl ai ns.

2. Equal Protection O aim

17



Plaintiff argues that Defendants violated his equal
protection rights by applying the ordinances at issue in this
case differently to himthan to other simlarly situated
properties.

Plaintiff’s equal protection clains are not entitled to

hei ght ened scrutiny. See Taylor Investnent, Ltd. v. Upper Darby

Townshi p, 983 F.2d 1285, 1294 (3d Cr. 1993)(in “absence of a
suspect class or fundanental right, plaintiffs’ equal protection
claimnerits no heightened scrutiny”)(internal citations
omtted). Thus, for Plaintiff to prevail on his equal protection
claim he nust denonstrate that the Defendants’ actions were not
“rationally related to a legitinmte purpose.” |d.

Plaintiff has presented sufficient evidence to denonstrate a
genui ne issue of material fact regardi ng whether the township
ordi nances at issue were applied differently to at |east one
simlarly situated establishnment.? Thus, summary judgnent is
denied as to the equal protection claim

CONCLUSI ON

An appropriate Order foll ows.

1" In their pleadings, Defendants have not chal |l enged whet her

the entities suggested by Plaintiff are, in fact, simlarly situated.
For purposes of this notion, the Court wll presune that they are
simlarly situated. However, we will consider further evidence on this
point at the appropriate tine at trial.
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| N THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A
PATRI CK J. RYAN, : ClVIL ACTI ON
Plaintiff, . 01-1798
V. :
LONER MERI ON TOMWNSHI P, ET. AL.
Def endant s.
ORDER

AND NOW this day of June, 2002, upon consideration
of the Defendants’ Mdtion for Summary Judgnment and the responses
thereto, it is hereby ORDERED that the Mdtion is GRANTED | N PART
and DENIED I N PART as foll ows:

1. Def endants’ Robert S. Ryan and M chael J. Morris are
granted inmmunity for all clainms brought against themin their
i ndi vi dual capacities;

2. the Motion for Summary Judgnment as to Plaintiff’s state
| aw cl ains for Conspiracy and Intentional Interference wth
Contractual and Business Relations is GRANTED as to al
Def endants; and

3. the Motion for Summary Judgnent of Defendants’ Lower
Merion Townshi p, Robert E. Duncan, Robert S. Ryan, in his
official capacity as a representative of the Zoning Hearing
Board, and Mchael J. Mrris, in his official capacity as a

representative of the Zoning Hearing Board, as to the 42 U S.C



8§ 1983 clainms for violations of substantive due process and equal
protection is DEN ED.

BY THE COURT:

J. CURTIS JOYNER, J.



