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After a three day jury trial, defendant Cinton Lackey
was convicted of possession with intent to distribute a
control | ed substance, cocaine base ("crack”), in violation of 18
U S.C 8 841(a), possession with intent to distribute a
control | ed substance within one thousand feet of a school in
violation of 21 U S.C. § 860(a), and carrying a firearmduring
and in relation to a drug trafficking offense in violation of 18
US. C 8 924(c). Before us is Lackey's notion for judgnent of
acquittal in which he challenges the sufficiency of the evidence
adduced at trial in two respects.

Lackey, who acknow edges that he possessed the crack
found on him first argues that there was insufficient evidence
to prove beyond a reasonabl e doubt that he intended to distribute
it -- an essential elenment of possession with intent to
distribute a controll ed substance under 21 U S.C. § 841(a) --
and, hence, of the derivative offenses. As a second claim
Lackey surm ses fromthe fact that the jury sent out a request
for a clarifying instruction on the nmeaning of "distribute,” and
whet her the sharing of drugs falls within it, that the jury

convi cted hi mbased upon a finding that he intended to share the



crack. That finding, Lackey argues, cannot be reconciled with

t he evidence since, he asserts, "no evidence was offered as to
the 'sharing' of the particular drugs in question.” Furthernore,
Lackey reasons that if he was indeed convicted of drug
trafficking because he intended to share the drugs, his
conviction for carrying a firearmduring and in relation to the
drug trafficking offense nust be set aside because the only
evidence offered that the firearmwas carried in relation to drug
trafficking pertained to dealing, and not sharing. W consider

these wei ghty argunents in turn and at sone |ength.

Legal Standard

On a post-trial notion for judgnment of acquittal

chal | engi ng the sufficiency of the evidence, our review of a jury

verdict is "highly deferential.” United States v. Hart, 273 F.3d
363, 371 (3d Cir. 2001) (quoting United States v. Helbling, 209

F.3d 226, 238 (3d Cir. 2000)). "It is not for us to weigh the
evidence or to determne the credibility of witnesses.” United

States v. Agquilar, 843 F.2d 155, 157 (3d Cir. 1988). W "nust

view the evidence in the Iight nost favorable to the verdict, and
must presunme that the jury has properly carried out its functions
of evaluating credibility of witnesses, finding the facts, and

drawing justifiable inferences,” United States v. Coleman, 811

F.2d 804, 807 (3d Cir. 1987). "[T]he relevant question is
whet her, after viewing the evidence in the |ight nost favorable

to the prosecution, any rational trier of fact could have found



the essential elenents of the crinme beyond a reasonabl e doubt.™

Aguilar, 843 F.2d at 157 (quoting Jackson v. Virginia, 443 U.S.

307, 319 (1979)). "We nust determ ne whether the evidence
submtted at trial, when viewed in the Iight nost favorable to
t he governnment, would allow a rational trier of fact to convict."
Hart, 273 F.3d at 371 (quotations omtted).

We now rehearse the pertinent evidence against these

st andar ds.

The Evidentiary Record

The Government established the circunstances of
Lackey's arrest through the testinony of surveillance officer
M chael Spicer, backup patrol arresting officers Tinothy Ril ey
and WIlliam Landis, and driver Anmeen Lee.

On January 3, 2001, the Phil adel phia Police
Department's Narcotics Strike Force conducted surveillance of 620
North Shedw ck Street, a suspected drug house. Wen Oficer
Spi cer saw an individual, later identified as Cinton Lackey,
enter and exit the front door of the house and return to a white
Mazda, he radi oed backup patrol officers. Oficers Rley and
Landi s stopped the Mazda three bl ocks away. They observed Lackey
in the passenger seat holding a bag of marijuana. Lackey had in
hi s pocket a bag containing 2.045 grans of crack in 41 tinted
packets. In Lackey's wai stband he had a nine mllineter
sem aut omati ¢ handgun. Lackey did not have a pager, cell phone,

or cash. The officers searched Lackey and the car, but did not



find paraphernalia for drug distribution (such as scales, cutting
materials, or bags), or paraphernalia for drug use (such as
cigars or cutting paper).

O ficer Spicer, testifying as an expert on narcotics
trafficking, opined that the circunstances of Lackey's crack
possessi on were consistent with distribution and not use. Spicer
based his opinion on his experience in making around five hundred
drug related arrests that users of drugs typically do not carry
firearnms. Spicer stated: "I've never arrested soneone who |
arrested who | deened to be a user or buyer who had a firearm"™
What is nore, due to the severe penalties under Pennsylvania | aw
for carrying unlicensed firearns, carrying such a weapon would
bring the offense of drug possession to a "higher level," Spicer
stated, and users of drugs do not tend to risk the additional
"heat . "

Spicer testified that the quantity of crack Lackey
possessed, 2.045 grans packaged in forty-one bags®, was consistent
wWith distribution rather than personal use. Spicer reported that
in his experience crack users do not buy in bulk. Users buy
smal | anounts, generally one to two bags, with ten bags being a
| arge one-tinme buy. He explained that crack users buy only snall
anounts at a tine to avoid overdosing and elevating their

of fenses to felony level. The two grans of crack Lackey had,

! Each bag was about thunmbnail size. The trial testinony
established that the bags in question were "nickel" or "nick"
bags. A "tre" bag sells for three dollars, a "nickel" bag for
five dollars, and a "dinme" bag for ten doll ars.

4



Spi cer stated, cannot possibly be snoked in a single day.
Al though it could be snoked in three days, such use would be
"extrene."

Spi cer observed that Lackey's appearance and physi que,
whi ch he had w tnessed when Lackey approached and | eft the house
on North Shedw ck Street, was not that of a crack user. Lackey
was heavyset, not emaciated. He did not exhibit jitteriness or
"the clap,"” the constant notion of the jaw endem c to crack users
that is nost intense when they have not gotten their fixes.
Spicer noted that Lackey travel ed sone di stance to buy crack, in
contrast to the typical crack user who buys drugs close to hone.
Lastly, Spicer refuted the suggestion that Lackey could use the
1.78 grans of nmarijuana and 2.045 grans of crack to "turbo," or
snoke conbi ned, in that there was not enough marijuana to conbine
with crack to make turbos. He also reported that heavy users of
crack do not snoke turbos because doing so dilutes the effect of
crack.

On cross-exam nation, Lackey's able counsel elicited
t hat Spicer has never formally debriefed a crack addict or a
crack dealer. Also, Spicer testified that it is nore profitable
for a drug seller to buy a rock of cocaine, cook it, cut it and
process it, and then sell it, than to buy and resell the drug in
processed form

Andrew Cal | aghan, a Phil adel phia Police Detective who



works in the DEA Task Force? also testified as a narcotics
expert. Callaghan shared Spicer's opinion that the circunstances
rendered Lackey's possession of crack consistent with
di stribution but not use, but that his possession of marijuana
was consistent with use. Callaghan stressed the inportance of
Lackey's firearm The officer testified that in about 1600 drug
related arrests he has nmade, he has never arrested a user with a
firearm He has, however, arrested dealers with firearns.
Cal | aghan attributed this disparity to two factors. Drug users
avoi d the heightened crim nal exposure com ng from possessing a
gun. In Philadelphia, it is a msdeneanor to possess drugs, and
a felony to possess a gun. Second, Callaghan testified that nost
drug users sell their guns for crack. But drug dealers carry
firearns to protect their operations.

Cal | aghan noted the other circunstances attending
Lackey's arrest. Lackey did not possess drug use paraphernali a,
in contrast with nost of the arrests Callaghan has nmade of drug
users, who had such paraphernalia. The reason crack users carry
such paraphernalia is because they need to snoke right away.
Lackey's hygi ene, appearance, and wei ght were inconsistent with
crack addicti on.

Cal  aghan turned to the quantity of crack, two grans.
Cal | aghan stated that the heaviest users he has net snoked one

gram per day. Callaghan stated that he has never seen a user buy

2 Al though the Phil adel phia Police Departnent enploys him
Cal | aghan works for the DEA Task Force and reports to the DEA
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forty-one bags in one transaction. While he has seen users buy
this quantity of crack, those heavy users did so in bulk and not
in small bags. For the sane two hundred dollars that the bags
found on Lackey are worth, a heavy user can acquire a 3.5 to 7
gramrock. Callaghan testified that while it is possible that
Lackey was addicted to crack, it is not possible that he snoked
two grans hinself because he did not display the manifestations
of heavy and prol onged crack use, such as |oss of enploynent,
depl eti on of resources, and | oss of weight. |In fact, Lackey
mai nt ai ned and even gained weight in the nonths before the
arrest.

The defense presented the testinony of Cinton Lackey
and his "wife", Deonna Mears, which, if believed, showed that
Lackey abused crack. Lackey, a high school graduate, had several
j obs; he testified that he used the inconme fromthese jobs to
support his crack habit. Lackey stated that he becane turned on
to crack in Cctober of 1998, at the age of 17. A friend, M.
Fal k, shared a joint with himin his car. M. Falk also brought
himto a house on North Shedw ck Street where a man naned "Dread"
sold crack and other drugs. Lackey stated that shortly after
receiving the introduction fromM. Falk he began going to 620
North Shedw ck Street hinself. He stated he began using crack

"on and off," and his usage increased after he graduated from
hi gh school in June of 1999. His habit was at its nost severe
between | ate 2000 and m d-2001. He continued using crack after

his arrest in this case. Lackey testified that he needed crack

v



and that "when [he] had the noney [he'd] cop all [he] could cop”
until he ran out. Lackey snoked three to four tinmes a day. Each
of these highs consisted of three to four bags of crack conbi ned
with marijuana if he snoked a "blunt” and four to five bags of
crack conmbined with marijuana if he snoked a "Dutchmaster."”
Lackey stated that by |late 2000 he was spendi ng $100 to $200 per
week, buying crack every other day, in varying anounts. He
stated he only bought crack from Dread.

Lackey testified that he carried the nine mllineter
handgun found in his wai stband during his arrest for self
protection. He stated that in Novenber 1999 a close "friend" of
his tried to rob himat gunpoint. He said that three weeks |ater
he bought the nine mllineter handgun to protect hinself agai nst
other confrontations with this "friend".

The defense presented a photograph of Cdinton Lackey
snoki ng crack. The photograph was reportedly taken in May of
2000. Lackey testified that other than the photographer, "Syed",
M. Falk (who introduced himto crack), Deonna Mears, and a
friend Nycole Webb (who al so testified), no one el se knew about
his crack habit. Lackey also testified that he discovered at a
party at a bar that drinking alcohol inproves a crack high.
Lackey al so admtted that his weight did not decline during his
time of allegedly heavy crack use. He testified that he wei ghed
200 pounds in Novenber 1999, 200 pounds in Novenber 2000, and 210
pounds in January 2001

Finally, Lackey testified that on January 3, 2001 he

8



bought the crack only for hinself. He said he had marijuana at
honme already. He testified he slipped Dread a hundred dol |l ars,
and Dread said "I'Il take care of you." On seeing that Dread
gave himnore crack than he paid for, two hundred dollars' worth,
Lackey said "Bet," or that he had gotten a good deal.

Lackey's "wi fe", Deonna Mears, stated that she observed
Lackey snoking crack in Cctober of 2000. She also found rolled
ci gar paper, plastic packets containing residue in Lackey's
cl ot hes when doing the laundry, and boxes of cigars in his car.
She stated that Lackey becane aggressive and that he fell behind
in paying the bills. Mears noved out in |ate Decenber.

The defense al so presented a Departnent of Justice
study on incidence of firearm possession by crine. The study
captured a national sanple of state and federal inmates in urban
and rural areas and found, in pertinent part:

Pri son i nnat es

State Feder al
O f ense Nunber Per cent who Nunber Per cent who
possessed a possessed a
firearm firearmduring
during of f ense
of f ense
Drug of f ense
Possessi on 91, 511 7.8% 9, 959 7. 0%
Trafficking |116,578 8. 6% 39,769 |9.1%

Confronted with these statistics on cross-exam nation, Oficer
Spi cer and Detective Callaghan noted that the study reported
9



firearm possession rates in the United States generally, not in
Phi | adel phia. They testified that the rates in the study do not
correspond with their experience at all. As noted, Oficer
Spicer and Detective Callaghan testified they have made hundreds
of arrests for drug possession® and never once found a firearm

The defendant's narcotics expert, Robert Devlin,
testified that Lackey's crack possession was consistent with both
di stribution and personal use, and that, w thout nore evidence,
he could not rule out either one as a possibility.

Devlin testified that two grans of crack is not a |ot
of crack for an advanced user of crack to buy, and would last a
heavy user about three days. 1In street parlance, the forty-one
bags whi ch Lackey bought are equivalent to two "bundles," a
"bundl e" being twenty to twenty-five bags. 1In Devlin's
experience a mddle to | ate stage crack user can buy two or three
bundl es. Devlin opined that Lackey was "well into" the "m ddle
stage" of crack addiction. Devlin added that while crack
addi ction progresses nore rapidly than addiction to other
substances, an early to mddl e stage crack user can be a

"functional addict,"” holding a job. Devlin disputed Spicer's

® Spicer testified that he has made about 500 drug rel at ed
arrests and Cal | aghan that he has nade about 1500 to 1600 such
arrests. As their testinony involved "specialized know edge" far
beyond what ordinary |ay people could be expected to know, and
the officers' experience anply qualified themto opine about drug
users' and traffickers' habits, we allowed the testinony in each
case pursuant to Fed. R Cim Evid. 702. Qur Court of Appeals
recently joined other Grcuits in blessing such testinmony. See
United States v. Perez, 280 F.3d 318, 341-42 (3d Cr. 2002).

10



claimthat Lackey did not show the outward manifestations of
crack addiction, stating that, in fact, the synptons that Oficer
Spicer pointed to were wi thdrawal systens, which manifest only
when one cones off of a high. He also testified that frequenting
a seller who is not in one's neighborhood is normal for a user
who wi shes to avoid detection and stignma by preserving anonymty,
and stay with a seller he trusts. Devlin testified that he has
seen crack users arrested with user paraphernalia and w thout it.
David Leff, the other narcotics expert for the defense,
testified that Lackey's possession of the crack was consi stent
Wi th use rather than distribution. He stated that the quantity
of drugs was consistent with what a noderate to heavy user would
buy, in that it would |last a noderate user, who snokes one-half
to one grama day, tw days. Leff observed that the crack was
packaged in the nost salable formready for use. He testified
that in his experience a dealer is no nore or less likely to
carry a gun than a user. Leff enphasized that neither

paraphernalia for distributing nor using drugs was in evidence.

Anal ysi s

Were we the finder of fact, we mght well have
hesitated to convict, finding that there is reasonabl e doubt as
to whet her Lackey intended to distribute the crack. To sone
extent the case involved a battle of experts, with no titans on
either side, and a reasonable finder of fact could have found

Lackey's experts nore persuasive.
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But of course we are not the finder of fact. The
narrow questi on we nust resolve is whether any rational juror
could find beyond a reasonabl e doubt that Cinton Lackey intended
to sell the crack. Viewing the record in the |ight nost
favorable to the Governnent, as we nust, a reasonable jury could
be persuaded by the presence of the drugs, the gun, and the
testinony of Governnment experts that carrying a gun correl ates
Wi th drug distribution and not drug use. A rational jury could
on this record conclude that a man with Cinton Lackey's stature
and physi que could not snoke two granms of crack. In short,

vi ewed nost favorably to the Governnent, the jury could beyond a
reasonabl e doubt find fromthis record that Lackey intended to
di stribute the drugs in question.

It is also significant that Lackey took the w tness
stand. As with any witness, the jury could disbelieve parts of
Lackey's testinony and on that basis choose to discredit it
entirely, thereby on that basis rejecting his claimthat he only
i ntended to use the crack.

Finally, evidence hel pful to the prosecution energed in
the defendant's case-in-chief. Lackey testified that he
mai nt ai ned and even put on wei ght before his arrest, when he
supposedl y snoked crack heavily. The expert testinony was nearly
unani nous that steady crack abuse causes wei ght |oss.

For these reasons, we reject the defendant's chall enge
to the sufficiency of the evidence of his intent to distribute.

Recal | ing that proof beyond a reasonabl e doubt assunes "a vital

12



role in the Anerican schene of crimnal procedure"” and "operates

to give concrete substance to the presunption of innocence",

Jackson v. Virginia, 443 U S. 307, 315 (1979) (quotations
omtted), we are confident the jury applied this standard, as it
was instructed, rationally to the conflicting views it heard.

As to Lackey's second argunent addressed to the
sufficiency of evidence, and in particular regarding the sharing
of drugs, he may well be right that social sharing and not
selling drugs will not sustain a conviction for carrying a
firearmduring and in relation to the drug trafficking offense. *
But we need not reach that interesting question because there is
no reason to believe that the jury convicted Lackey because they
found he intended to share the drugs and not sell them To
inmpute that finding is nothing nore than specul ati on.

Lackey relies on the fact that the jury sent out to the

Court the question: "W are debating the definition of

‘distribute'. |Is 'sharing' a Blunt distributing?" Al so, during

* To be convicted of the firearm offense, Lackey nmust have
carried the gun not only during but also in relation to the drug
trafficking offense of which he is guilty--here, possession wth
intent to distribute crack. 18 U S.C. § 924(c). This
i ndependent requirenment, possessing the firearm"in relation to"
the drug trafficking offense, neans that the gun nust have had
some purpose, role, or effect that furthers or facilitates the
drug trafficking offense. Smth v. United States, 508 U S. 223,
237-38 (1993); United States v. Yednak, 187 F. Supp. 2d 419, 424-
425 (WD. Pa. 2002).

In this case, there was testinony that the handgun Lackey
carried had a purpose or role to further or facilitate the drug
trafficking offense. For exanple, Callaghan testified that drug
deal ers carry guns to protect their operations and defend their
territory.
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their deliberations the jury asked the Court to read back the
testinony of Deonna Mears. \Wien we reached the part about how
friends of Lackey's whom Mears did not know had conme to the
house, the jury asked us to stop.

As to the question, the jury perceptively noticed that
we neglected to include a definition of "distribute” in our
charge. W had, w thout objection, given only a definition of
"intent to distribute.” The jury's question thus properly asked
us to close an open | oop. W responded with the follow ng
suppl enental charge from Judge Sand' s treati se:

The word "distribute"” neans to deliver a
narcotic. "Deliver" is defined as the

actual, constructive or attenpted transfer of

a narcotic. Sinply stated, the words

distribute and deliver nmean to pass on, or to

hand over to another, or to cause to be

passed on or handed over to another, or to

try to pass on or hand over to another,

narcoti cs.

Di stribution does not require a sale.

Hon. Leonard B. Sand, Modern Federal Jury lInstructions (MB) ¢

56.01, Inst. 56-11 (June 1993).

As to Mears's testinony about "friends of dinton's"
com ng over to the house whom she did not know, we cannot say
what significance the jury ascribed to this testinony. That
testinony, however, is as consistent with an inference that
Lackey sold drugs in the house as that he shared them
gratuitously. Indeed, the fact that the visitors were strangers
woul d seem nore consistent with selling than sociali zing.

We of course cannot know why the jury asked the

14



guestions it did and what specific facts led it to convict
Lackey. But we nust presune that the jury carried out its
functions properly and foll owed both our original charge and

suppl enental instruction. Francis v. Franklin, 471 U S. 307,

324 n.9 (1985)("The Court presunes that jurors, conscious of the
gravity of their task, attend closely the particular | anguage of
the trial court's instructions in a crimnal case and strive to

under st and, nmake sense of, and follow the instructions given

them"); see also Coleman, supra, 811 F.2d at 807; United States

v. Newby, 11 F.3d 1143, 1147 (3d Gir. 1993).

For all these reasons, we conclude that the evidence,
viewed favorably to the Governnent, proved beyond a reasonable
doubt that Lackey intended to distribute the drugs. W also hold
that the evidence al so proved beyond a reasonabl e doubt that
Lackey carried the gun "in relation to" that drug trafficking
crime. W therefore are constrained to deny Lackey's notion for

acqui ttal
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I N THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

UNI TED STATES OF AMERI CA : CRI M NAL

CLI NTON LACKEY : NO. 01-515

ORDER
AND NOW this 7th day of June, 2002, upon consideration
of defendant Cinton Lackey's notion for judgnent of acquittal,
and the Governnent's response thereto, and in accordance with the
foregoi ng Menorandum it is hereby ORDERED that the defendant's

nmotion i s DEN ED.

BY THE COURT:

Stewart Dal zel |, J.



