I N THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A
WLLI AM M CHAEL STRUBE, : CIVIL ACTI ON NO. 99-3094
Petitioner, :
V.
UNI TED STATES OF AMERI CA,

Respondent .

AMENDED MEMORANDUM
EDUARDO C. ROBRENO, J. June 6, 2002
Presently before the court is petitioner WIIliam
M chael Strube’s Petition to Vacate, Set Aside or Correct
Sentence Pursuant to 28 U.S.C. 8§ 2255 (doc. no. 80) (“Petition”).
For the reasons set forth below, the petition will be denied and

the case di sm ssed.

Fact ual Backgr ound

On or about August 19, 1996, United States Magistrate
Judge Arnol d Rappaport authorized the issuance of a search
warrant authorizing a search of WIlliam M chael Strube’s
(hereafter “Strube” or “petitioner”) residence at 4578

Klinesville Road, Colunbia, PA. The request for the search

! Thi s amended nenorandum substitutes for and is identical
in every respect to the menorandum i ssued by the court on May 31,
2002 except that lines 1 and 2 of page 2 were inadvertently
del eted fromthe original menmorandum during the transcription.
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warrant was supported by an affidavit of probable cause sworn by
DEA Speci al Agent Scott Dinm ck and FBI Special Agent Dan
Harrel son. The affidavit described several years of historical
i nformati on, and al so contained recent information obtained from
an active confidential informant, George Mrales, who was present
at the Strube’s residence shortly before the warrant application
was presented to the magi strate judge.

On August 20, 1996, the governnment agents executed the
warrant.? According to the governnent, the search of the

resi dence di scl osed several firearns in the master bedroom

2 An investigation in Harrisburg, Pennsylvania continued
until April 1997, when an indictnment was returned agai nst M chael
Strube and Richard Pitt, for conspiracy to possess with the
intent to distribute 486 kil ograns of cocaine (the “Harrisburg
proceedi ngs”). Strube and Pitt went to trial in the Harrisburg
proceedi ngs in August, 1997 and both were convicted. M chael
Strube was represented by Mark Lancaster, Esqg., at that trial. A
suppression hearing before Judge Sylvia Ranbo prior to trial
resulted in a denial of Mchael Strube’s notion to suppress the
August 19, 1996 warrant, and various docunents and receipts
recovered during the August 1996 search were introduced as
evidence during the Harrisburg trial. Strube was sentenced to 30
years in prison for his role in the drug conspiracy.

On appeal, Strube did not challenge the denial of his notion
to suppress the August 19, 1996 warrant; rather both defendants
argued that Judge Ranbo erred by failing to give a jury
instruction on the defense of public authority, based on their
assertion at trial that they obtained, transported and sold the
486 kil ogranms of cocaine on behalf of the U S. Custons Service,
who they clained to be working for at the tine. The Third
Crcuit upheld the convictions of both Strube and Pitt,
specifically citing the testinony of Custons Agents Roger Bower
and Chuck Mhl e that, although they were aware of Strube and
Pitt's acquisition of a | arge boating vessel, they never
approved, either explicitly or tacitly, Strube and Pitt obtaining
and transporting the cocai ne.

-2



Early on the norning of August 21, 1996, Agent Harrel son obtai ned
fromU. S. Migistrate Judge Rappaport a second warrant,
aut hori zing the seizure of these firearns. This second warrant
was chal | enged separately by defense counsel in the underlying
proceedings in this court before the Honorabl e Chief Judge Edward
Cahn, but is challenged in the instant petition for habeas corpus
relief only to the extent that if the court finds the first
warrant invalid, the second warrant, which was based on the
evidence plainly viewed during the first search, is invalid as
wel | .

I n or about Novenber, 1997, Strube and his then w fe,
Star Nada Strube (hereafter “Star Strube”),® were indicted in
this court for possession of firearns by a convicted fel on
(Strube) and aiding and abetting the possession of firearns by a
convicted felon (Star Strube). Strube hired the Mam law firm
of Robbi ns, Tunkey, Ross, Ansel, Raben & Waxman, and specifically

W I liam Tunkey and Benjam n Waxman, to represent himin the

3 This petition was originally filed on May 18, 1999 on
behal f of WIliam M chael Strube and Star Strube. However, in a
letter to the court, dated Decenber 27, 2000 and filed with the
clerk’s office on January 30, 2001, Star Nada Strube w thdrew
fromCvil Action 99-3800 as well as “all or any cases which is
[sic] pending involving any civil action alone or with WIIiam
M chael Strube.” See doc. no. 103 and doc. no. 104. Their
marital status, while currently unknown, is not relevant to these
pr oceedi ngs.

Star Strube was represented in the Phil adel phia proceedi ngs
by G eg Magarity, Esq. However, because she has w t hdrawn her
petition, the conduct of her counsel is not currently in
controversy.
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Phi | adel phi a proceedings.* Defense counsel filed notions to
suppress the two search warrants obtai ned by the governnment in
August, 1996, and specifically noved for a Franks hearing.
Def ense counsel also filed several notions to dism ss the
i ndi ctment on various grounds, and several notions for additional
di scovery.

Trial was scheduled for May 18, 1998, before Judge
Cahn. The jury was chosen on the first day of trial. After
several hours of argunent on the pendi ng defense notions, outside
the presence of the jury, Judge Cahn ruled that the petitioner
was not entitled to a Franks hearing, the affidavit contained
sufficient probable cause to search petitioner’s residence, the
firearnms need not be suppressed, and the governnent had provi ded

all discovery which was required under Federal Rule of Crim nal

Procedure 16, Brady, Gglio, and Jencks. See Supp. Hrg. Trans.,

5/18/98, pp. 139-223 (doc. no. 76); Order, dated 5/19/98 (denying
def ense notions) (doc. no. 51).

The follow ng day, after several hours of negotiations
over a plea agreenent between the petitioner and the gover nnent
and additional tinme for defense counsel to go over the terns of
the agreenent with the petitioner, Strube pled guilty to Counts

I, 1l, and Il of the Superceding Indictrment. During the plea

“* This is the sane firmwhich represented M chael Strube in
hi s appeal of the Harrisburg proceedi ngs.
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col l oquy, petitioner admtted that he understood the terns of the
pl ea agreenent, and stated that he was pleading guilty with full
know edge of the rights he was wai ving and because he was quilty
of the crinmes with which he had been charged. The court accepted
his guilty plea and dism ssed the jury.

Petitioner makes the follow ng argunents in support of
his application for habeas corpus relief. First, he was deprived
ef fective assistance of counsel because his defense counsel (1)
failed to effectively argue that the governnent did not neet its
obligations to conply with Federal Rule of Crimnal Procedure 41
and the Fourth Anmendnent to the United States Constitution, (2)
failed to obtain a Franks hearing, and (3) failed to argue
unconstitutional selective prosecution of petitioner. Second,
petitioner maintains that he was prejudiced by three violations
by the governnent of its disclosure requirenents under Brady v.
Maryl and, 373 U.S. 83 (1963).

For the follow ng reasons, the court finds that the
petitioner’s argunents are without nerit and his petition wll be

denied inits entirety.

1. | neffective Assi stance of Counsel

A. Standard
A defendant’s claimthat his Fourth Anendnent right

agai nst unreasonabl e searches and sei zures was violated is not



cogni zable on collateral reviewif a defendant had a full and

fair opportunity to litigate the claim Stone v. Powell, 428

U S 465 (1976). However, a claimof ineffective assistance of
counsel may be raised on collateral review, even when the clained
ineffectiveness relates to a Fourth Amendnent issue, if the claim

woul d ot herwi se be barred. Ki mel man v. ©Morrison, 477 U.S. 365

(1986) .

In Strickland v. Washington, 466 U. S. 668 (1984), the

Suprene Court established a two-prong test that a petitioner nust
satisfy to sustain a claimof ineffective counsel:

First, the defendant nust show that counsel’s
performance was deficient. This requires
show ng that counsel nade errors so serious

t hat counsel was not functioning as “counsel”
guar anteed the defendant by the Sixth
Amendnent. Second, the defendant nust show
that the deficient performance prejudiced the
defense. This requires show ng that
counsel’s errors were so serious as to
deprive the defendant of a fair trial whose
result is reliable.

Id. at 687. To neet the second criterion, the petitioner nust
show that there is “[a] reasonable probability that, but for
counsel s unprofessional errors, the result of the proceedi ngs
woul d have been different. A reasonable probability is
probability sufficient to underm ne confidence in the outcone.”

Id. at 694.° “There is a strong presunption that counsel’s

>In the context of this notion petition where petitioner is
seeking collateral relief, the burden on the petitioner is
particul arly heavy because petitioner seeks to challenge a guilty
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performance falls within the ‘w de range of professional

assi stance’; the defendant bears the burden of proving that
counsel s representati on was unreasonabl e under prevailing

prof essional norns and that the chall enged action was not sound

strategy.” Kimmelnman, 477 U. S. at 381 (citing Strickland, 466

U S. at 688-89).

A petitioner claimng that he was denied effective
assi stance of counsel with regard to a Fourth Amendnent claim
must prove far nore than the nere existence of a neritorious
Fourth Amendnent claim The Suprenme Court has expl ai ned t hat

Strickland s standard:

differs significantly fromthe el enents of
proof applicable to a straightforward Fourth
Amendnent claim Although a neritorious
Fourth Amendnent issue is necessary to the
success of a Sixth Amendnment claimlike
respondent’s, a good Fourth Anmendnent claim
alone wll not earn a prisoner federal habeas
relief. Only those habeas petitioners who
can prove under Strickland that they have
been denied a fair trial by the gross

i nconpetence of their attorneys will be
granted the wit and be entitled to retrial
w t hout the chall enged evi dence.

Ki mel man, 477 U.S. 382.

B. Was defense counsel’s perfornance deficient under
Strickl and?

plea. See United States v. Timreck, 441 U S. 780, 784 (1979)
(“the concern with finality served by the lintation on
collateral attack . . . has special force with respect to
convictions based on guilty pleas.”).
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After a review of the record in this case, it is clear
that the efforts of petitioner’s counsel in the proceedi ngs
before Judge Cahn were well within the boundaries of effective
representation as delineated by the Suprene Court.

1. Mbtion to Suppress

Def ense counsel filed an extensive notion to suppress
the two August 1996 search warrants supported by a nmenorandum of
law. In these filings, defense counsel specifically describes
the alleged infirmties of each section of the probabl e cause
affidavit and argues that if the infirmties were redacted from
the text, the content of the affidavit would not support a
finding of probable cause. Furthernore, defense counsel detail ed
a long and conplicated plot alleged by petitioner involving
reckl ess and/ or knowi ngly fal se representations nmade by the
governnent to Magi strate Judge Rappaport in order to secure the
August 19, 1996 warrant. Al though Judge Cahn did not hold a
Franks hearing, per se, he took testinony fromtwo | aw
enforcement officers involved with the case and heard ora
argunent on these issues. During argunent, defense counsel
specifically contended that the warrant was invalid because the
evi dence showed that the avernents in the affidavit of probable
cause were recklessly and knowi ngly fal se and based on the
government’s entrapnent of the petitioner. Judge Cahn denied the

nmot i on.



In the instant petition for federal habeas relief,
petitioner asserts the very sanme argunents rai sed by defense
counsel in the suppression notion: nanely the bad faith shown by
the agents. Petitioner maintains that counsel was ineffective by
only pointing out instances of mstakes in the facts contained in
the affidavit and argues that counsel’s presentation conpletely
failed to show the cal cul ated nature of the agents’

m srepresentations. The court disagrees. To the contrary, based
on a detailed reading of the notion to suppress and a transcri pt
of the suppression hearing, it is clear that defense counsel
asserted before Judge Cahn the exact sanme argunents which
petitioner reasserts in the instant petition regarding deliberate
i ndi fference, know ng m srepresentations, and entrapnent by the
governnent. Sinply because Judge Cahn was not persuaded by these
argunents, it cannot be said that defense counsel was
ineffective. While there are sone facts asserted by petitioner
in the instant petition which were not specifically cited by

def ense counsel in the notion to suppress,® the breadth and depth

® For exanple, as to informant T-4, the affidavit states
that T-4 provided details of petitioner’s efforts from Novenber
1997 until June 1980 to hel p organi ze the establishnent of a
| aboratory in Tennessee to manufacture nethanphetamne. 1In the
suppression notion, defense counsel argued that the affiants
deliberately omtted the fact that the United States Attorney’s
O fice in Tennessee declined to seek an indictnment agai nst Strube
in the case because the case | acked “jury appeal.” Mtion to
Suppress, at 23-24. In the instant petition, petitioner provides
additional details as to why T-4's information is untrustworthy
and why the case against petitioner never came to fruition.
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of defense counsel’s efforts to suppress the fruits of the August
1996 search clearly shows that counsel’s performance was based
upon “sound strategy” and falls within the “w de range of

pr of essi onal assistance,” Strickland, 466 U S. at 688-689, and

did not infringe upon petitioner’s Sixth Arendnent rights.

2. Fr anks Heari ng

In Franks v. Delaware, 438 U S. 154 (1978), the Suprene

Court held that an affidavit of probable cause in support of a

request for a search warrant allegedly valid on its face nmay be

Petition, at 29-31. Additionally, regarding informant T-5, the
instant petition includes the fact, which was absent fromthe
suppression notion, that a grand jury in the Eastern District of
Pennsyl vania did not return an indictnment based on the sanme
information provided by T-5. 1d. at 31. Furthernore, regarding
T-7 George Moral es, the informant who provided the nost recent
information, the instant petition adds additional information
regardi ng the distant association petitioner had with Mral es and
the failure of the Lancaster County Drug Enforcenent Task Force
to “buy or sell a single grain from Strube” based on T-7's
uncorroborated information. |1d. at 34-37. The notion al so does
not contain the fact that petitioner believes T-7 to be the sane
i ndi vidual as T-10, although he does not provide any
corroborating support for this assertion. As to T-8, petitioner
provi des sonmewhat nore el aborate details in support of the
general assertions nmade by defense counsel in the notion to
dismss. |d. at 40-41. As to T-12, petitioner adds assertions
that the affidavit msled the magistrate judge to believe that T-
12 had purchased quantities of drugs frompetitioner, when in
actuality it was petitioner’s brother, by identifying himas “M.
Strube.” 1d. at 47.

However, the court finds that the inclusion of these facts
in the notion to suppress before Judge Cahn woul d not have
changed Judge Cahn’s decision on the notion or the outcone of
this case because the petitioner’s additional proffer does not
invalidate the portion of the warrant affidavit Judge Cahn relied
upon in denying the notion to suppress.
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chal I enged by the accused if it can be shown that 1) the
affidavit contains intentionally or recklessly fal se statenents,
and 2) the affidavit purged of its falsities would not be
sufficient to support a finding of probable cause. [d. at 171-
72. A defendant is entitled to a hearing only after he “nakes a
substantial prelimnary show ng that a fal se statenent know ngly
and intentionally, or with reckless disregard for the truth, was
included by the affiant in the warrant affidavits, and . . . the
allegedly false statenent is necessary to the finding of probable
cause.” 1d. at 155-56. More specifically,

the chall enger’s attack nust be nore than

concl usory and nust be supported by nore than

a nmere desire to cross-examne. There nust

be all egations of deliberate fal sehood or of

reckl ess disregard for the truth, and those

al | egati ons nust be acconpani ed by an offer

of proof. They should point out specifically

the portion of the warrant affidavit that is

clained to be false; and they should be

acconpani ed by a statenment of supporting

reasons. Affidavits or sworn or otherw se

reliable statenents of w tnesses shoul d be

furni shed, or their absence satisfactorily

expl ai ned.

Id. at 171.

Petitioner argues that counsel failed to argue in the
request for a Franks hearing that the petitioner was allegedly
the victimof a governnent-sponsored conspiracy to entrap himin
a drug crine. To the contrary, according to the petitioner, in
actuality he was working as an informant for the United States

Custons Service. In support of these allegations, petitioner
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offers the conclusory affidavits of hinself and Star Strube, his
then wife. Based on petitioner’s pal pable |ack of proof of this
al | eged entrapnent, defense counsel’s decision to not argue nore
strongly the existence of such a conspiracy in its attenpts to
suppress the August 1996 warrant can not be said to be outside

t he bounds of sound trial strategy.

Rat her, counsel attenpted to obtain a Franks hearing
based on the alleged m srepresentations and fal se information
contained in the warrant itself, a nmuch stronger argunent for
whi ch there were avail able to counsel facts upon which it could
be supported. That Judge Cahn did not grant petitioner the right
to a Franks hearing was not the result of counsel’s
i neffectiveness, but rather grew out of the petitioner’s dearth
of evidence and the credi ble proof offered by the governnent
whi ch contradicted petitioner’s story.’” Thus, it cannot be said
that counsel’ s performance in choosing to enphasize his better
argunent for a Franks hearing, that the governnent’s affidavit
contai ned m srepresentations and fal se statenents for which he

had sone factual support, as opposed to the “governnent-sponsored

7 Such proof included the testinony of |aw enforcenent
officials involved in the investigation of petitioner who al so
worked with the confidential informants in this case, the
information provided by the informants, as well as conpelling
argunments as to why petitioner’s allegation of governnent
m srepresentations, deceit and entrapnent are ill ogical and
wi thout nmerit. See Supp. Hrg. Trans., 5/18/98; Govt’'s Resp. to
Def endants’ Mdt. for Franks hearing (Govt’'s Resp. to Petitioner’s
§ 2255 Petition, Ex. 5).
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conspiracy” argunent now asserted by the petitioner for which
there was no supporting evidence, was deficient under the

paraneters set forth in Strickl and.

3. Sel ecti ve Prosecution

Petitioner nmakes an additional argunent that counsel
was ineffective for failing to argue to Judge Cahn that he was
“presel ected” as a target for investigation and that the
gover nnment engaged in selective prosecution. However, the court
finds that there is no basis for either claim |In light of the
docunent ati on provided during discovery in the petitioner’s
earlier Harrisburg proceeding® and the testinony of the | aw
enforcenent officers involved in the investigation, petitioner
was known to | aw enforcenent officers as a suspected narcotics
dealer for many years. It appears fromthis historica
information that the petitioner was well placed within the
governnent’s prosecutorial radar screen and that, therefore, the
governnment was justified in investigating petitioner for possible
drug activities or other illegal conduct.

Nor is there a basis for petitioner’s claimthat the
governnent engaged in a selective prosecution in violation of
petitioner’s right to equal protection of the laws. A
prosecutor’s decision to bring charges rarely viol ates the Equal

Prot ecti on C ause. In Wayte v. United States, 470 U. S. 598
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(1985), the Suprenme Court held that to denonstrate selective
prosecution a defendant nmust show that he received disparate
treatnent and that his prosecution was inproperly notivated. |d.

at 602-03. See also United States v. Bell, 113 F.3d 1345, 1351

n.6 (3d Gr. 1997). D sparate treatnent arises if others
simlarly situated are not prosecuted. Petitioner has nade no
show ng that he was treated differently fromany other simlarly
situated individuals. Nor has the petitioner shown that the
governnent “deli berately based [its decision to prosecute] upon
an unjustifiable standard such as race, religion, or other
arbitrary classification.” Wayte, 470 U S. at 608. Thus,
petitioner’s argunment that counsel was ineffective for failure to
argue presel ective investigation or selective prosecution is

Wi thout nerit.?®

C. Has the petitioner made a sufficient showing to set
aside his quilty plea?

Petitioner asserts that when he followed his counsel’s
advice to plead guilty the norning after the suppression hearing,
he was not aware that the suppression notion had been deni ed.

Put anot her way, the petitioner argues that because he was not

°® Since the court finds that counsel’s perfornance
concerning the issues raised in the instant petition was not
deficient under Strickland, it is not necessary to turn to the
second prong of Strickland which asks whether the petitioner
suffered any prejudice as a result of an alleged defect in
counsel ' s perfornmance.
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aware of an inportant matter which, if known, would have affected
t he cal culus of whether to plead guilty, his plea was not know ng
and intelligent and that, therefore, it was not a valid waiver of
his right to trial

The hurdle for challenging a guilty plea on coll ateral

attack is extrenely high. For exanple, in Tollett v. Henderson,

411 U. S. 258 (1973), defendant pled guilty to nmurder and | ater
filed a habeas corpus petition based on the fact that bl ack
persons had been excluded fromthe grand jury that indicted him

in violation of Strauder v. West Virginia, 100 U S. 303 (1880).

Nei t her the defendant nor his attorney had known of the Strauder
violation at the tinme of the guilty plea. The Suprene Court held
that a guilty plea “forecl oses i ndependent inquiry into the claim
of discrimnation in the selection of the grand jury.” Tollett,

411 U. S. at 266. See also Brady v. United States, 397 U S. 742,

757 (1970) (guilty plea entered, in part, to avoid death penalty
provi sion | ater declared unconstitutional; “a voluntary plea of
guilty intelligently made in the light of the then applicable | aw
does not becone vul nerabl e because | ater judicial decisions
indicate that the plea rested on a faulty premse.”); MMnn v.

Ri chardson, 397 U. S. 759 (1970) (guilty plea based on defendant’s

m st aken belief that confession was adm ssi bl e cannot be

chal I enged on collateral attack); Parker v. North Carolina, 397

U S. 790 (1970) (upheld a guilty plea despite clains that it had
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been entered on the m staken belief that a confession was
adm ssible and to avoid unconstitutional death penalty
provi si on).

Relying on its prior decisions, the Suprene Court in
Tol lett expl ained that:

[A] guilty plea represents a break in the
chain of events which has preceded it in the
crimnal process. Wen a crimnal defendant
has solemly admitted in open court that he
isin fact guilty of the offense with which
he is charged, he may not thereafter raise

i ndependent clains relating to the
deprivation of constitutional rights that
occurred prior to the entry of the guilty
plea. He may only attack the voluntary and
intelligent character of the guilty plea by
showi ng that the advice he received was not
within the standards [required by the Sixth
Amendnent | .

Tollett, 411 U S. at 267.

Here, while Judge Cahn did not specifically say on the
record at the conclusion of the hearing “notion denied,” a review
of the transcript |eaves no doubt that Judge Cahn was convi nced
that, even if stripped of all its infirmties, the affidavit
submtted to Magi strate Judge Rappaport contai ned sufficient

probabl e cause to search. Specifically, Judge Cahn denied the

10 For exanple, at the hearing, defense counsel argued that
any facts regarding m srepresentati ons between | aw enf or cenent
official’ s evidencing the alleged entrapnent shoul d be excised
fromthe affidavit of probable cause and that after the renoval
of these facts, the affidavit no | onger contained probabl e cause
to search. Judge Cahn rejected this assertion. Supp. Hrg.
Trans., 5/18/98, at 205 (“You can’'t make [this argunent], if the
rest of the affidavit is sufficient. And it is.”). In addition
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request for the Franks hearing on the record and set the case for
trial. Supp. Hg. Trans., 5/18/98, at 222 (“l rule that there
wll be no Franks hearing. W’IlI|l start the trial tonorrow
morning.”). The follow ng day, the petitioner pled guilty in
open court. Before accepting the plea, Judge Cahn conducted a
col l oquy of the petitioner during which he advised the petitioner
that by pleading guilty he was giving up his right to chall enge
the search warrants and to argue “that there was sonething
inproper in the affidavits, the search warrants or the searches.”

Trans., 5/19/98, at 26-27.'' Thereafter, the petitioner plead

in response to the defense’s argunents regardi ng ot her

i nconsi stencies and m srepresentations in the affidavit, Judge
Cahn continually replied that such alleged inconsistencies and
m srepresentations “did not taint the warrant.” See id. at 206-
08. Furthernore, the judge stated that the avernent in the
affidavit that an informant saw net hanphetam ne at defendant’s
resi dence al one “suggests the search is okay.” 1d. at 213.

1 The transcript of the plea colloquy on this issue reads
as foll ows:

THE COURT: Both of you should understand that by pleading
guilty it’s the sane as admtting that the Governnent can prove
t he charges against you and there won’t be any trial.

You also will give up all the rights that your
attorneys raised with me yesterday in your presence. You give up
the right to challenge the search warrants. . . . in this case

only, because | think you re reserving all of your rights under
the warrants, M. Tunkey, in the Harrisburg case, you're
reserving your right to challenge the warrants there?

MR. TUNKEY [Petitioner’s counsel]: Absolutely, your Honor.

THE COURT: . . . But it’s inmportant that M. Strube
understands that by pleading guilty here, he gives up the right
to argue that there was sonething inproper in the affidavits or
the searches or the warrants. And you raised a nunber of those
points in his presence yesterday, and he’s giving those argunents
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guilty to Counts I, Il and Ill of the Supercedi ng Indictnent.
Id. at 42-43. The court finds that the petitioner’s after-the-

fact assertion that he was unaware that Judge Cahn had denied his

up by pleading guilty.

MR. TUNKEY: Yes, sir.

THE COURT: Do you understand that, M. Strube?

DEFENDANT W STRUBE: | think so.

THE COURT: Ckay. What’'s your hesitancy?

DEFENDANT W STRUBE: Well, ny question is is [sic] if they
find later on that the warrant was illegal in Harrisburg, how
that affect this case?

THE COURT: If you find that the warrant was illegal in
Harrisburg, you can — that will be a good thing for you in
Harrisburg, but it won't get you off the hook here.

Suppose | sentence you to 78 nonths here, you go to
Harrisburg and you find out that Judge Ranbo deci des because of
what M. Tunkey’'s uncovered that the warrant is defective, you
can’'t cone back here and say well, | was convicted inproper
because you have given up the right to nmake that argunent.

MR. TUNKEY: That is what we have advised M. Strube, but
with one small caveat and that is if it were to devel op that
there were | ater discovered evidence that had not been discl osed
to the defense here, but which we had requested which resulted in
that there m ght be the possibility of a 2255 or simlar
collateral attack on his conviction.

THE COURT: That’'s true.

MR. TUNKEY: That’s what we have advi sed him

THE COURT: It would have to be sonething that you didn't
know about yesterday.

MR, MAGARITY [Star Strube’ s counsel]: That’'s correct, your
Honor .

MR, TUNKEY: Exactly what we told M. Strube, your Honor.
And | think that’s what he was referring to just now when — am |
right, Mke?

DEFENDANT W STRUBE: Yes.

Id. at 25-28. Fairly read, the court concludes that defendant
understood that he was giving up his right to challenge the
search warrants in connection with this case before Judge Cahn
and that any success in challenging the search warrants in
connection with another prosecution would not affect the outcone
of his convictions in this case, subject to the caveat pertaining
to the possibility of |ate discovered evidence not previously

di scl osed to the defense.
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notion and that he was waiving the right to challenging the
validity of the probable cause affidavits and search warrants is
basel ess.

On this record, the court finds that the petitioner
cannot nake a viable claimthat his plea was not voluntary and
intelligent as he was advised to plead guilty after the court had
denied his pre-trial notion to suppress the guns found in
petitioner’s house during a | awful search. Under these
ci rcunst ances, petitioner sinply has no basis upon which to

collaterally attack his guilty plea.

[, Brady Viol ati ons

Petitioner further maintains that he was prejudi ced by
three violations by the government of its disclosure requirenents

under Brady v. Maryland, 373 U S. 83 (1963): (1) failure to

di sclose the fact that two confidential sources in the August 19,
1996 search warrant affidavit, identified at T-7 and T-10, were
the sane individual or had a “dependent connection”; (2) failure
to disclose their know edge of the fact that petitioner was
working for the United States Custons Service; and (3) failure to
di scl ose that source T-13 in the August 19, 1996 search warrant
affidavit was M chael Strube. For the purposes of petitioner’s
notion, “we assune for the sake of argument, but do not hold,

that Brady may require the government to turn over excul patory
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information prior to entry of a guilty plea.” United States v.

Brown, 250 F.3d 811, 816 n.1 (3d Cir. 2001) (citations omtted).

Brady v. Maryland provides that the governnent nust

provide to the defense any evidence favorable to the accused and
material to guilt or punishnment, and this duty extends to
evi dence affecting governnent witnesses’ credibility. United

States v. Bagley, 473 U.S. 667, 676 (1985). “[T]he prosecutor is

not required to deliver his entire file to defense counsel, but
only to disclose evidence favorable to the accused that, if
suppressed, would deprive the defendant of a fair trial.” [d. at
675. “For unless the om ssion deprived the defendant of a fair
trial, there was no constitutional violation requiring that the
verdi ct be set aside; absent a constitutional violation, there
was no breach of the prosecutor’s constitutional duty to disclose
" Brady, 373 U S. at 108.

The court finds that the informati on which petitioner
argues constituted Brady material sinply does not fall within
this category. Wth respect to the allegation that T-7 and T-10
are the sane person, even if this was so, the nere assertion that
these two individuals may have been either the sane person, or
the information they disclosed may have originated fromthe sane
source, is not exculpatory. 1In any event, even if the

i nformati on were excul patory and the government had a duty to

di scl ose, the omi ssion would only be relevant if the government
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i nformant becane a wtness at trial. Only one informant, neither
T-7 or T-10, was identified as a trial witness by the governnent.
Thus, any Brady violation, if one even existed, did not deprive
the petitioner of a fair trial.

The second alleged violation is that the governnent
failed to disclose that Custons Agent Joseph Wbl f in Harrisburg,
Pennsyl vani a knew t hat petitioner was working for the United
States Custons Service in Texas when he transported cocaine from
California to New York. However, there is no evidence that the
agents working in this case had any know edge of any work
petitioner was doing for the Custons Service. |In fact, in a
prior prosecution of the petitioner, agents from Texas and
Harrisburg testified under oath that there had been no
conmmuni cati ons anbng agents concerning any work carried out by
petitioner on behalf of the Custons Service. Therefore, the
governnent did not violate the dictates of Brady by failing to
turn over sonething that did not exist.

Finally, the petitioner argues that the governnent
failed to disclose that source T-13 in the August 19, 1996 search
warrant affidavit was, in fact, the petitioner. According to the
governnent, however, the petitioner was aware of this fact |ong
before these proceedings nmade it to trial. The court agrees. It
is uncontroverted that at the request of petitioner’s counsel,

the FBI turned over a copy of petitioner’s confidential informnt
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file to counsel during the discovery phase of this case. In
fact, defense counsel relies on the fact that T-13 is the
petitioner in petitioner’s notion for a Franks hearing. Gov't
Resp., Ex. 4, at 44.'2 Thus, no Brady violation occurred here.
Al Brady information was supplied to defense counsel and
petitioner’s conviction and sentence shall not be vacated on this

ground. 3

CONCLUSI ON

2 1n addition, during the petitioner’s plea colloquy in
response to defense counsel’s statenment that petitioner would
have the right to collaterally attack his guilty plea if it was
| at er - di scovered that excul patory evidence was w thheld from
petitioner, Judge Cahn stated, anong other things: “I think that
it’s pretty clear that what was known yesterday [at the
suppression hearing] was that T-13 was msstated in the
affidavit, so you know about that.” Trans., 5/19/98, at 28.

13 Even if the evidence cited by petitioner qualified under
Brady, the court still concludes that there has been no
violation. “Although the duty of disclosure under Brady is
cl osely bound to due process guarantees, ‘the Constitution is not
violated every tinme the governnent fails or chooses not to
di scl ose evidence that m ght prove hel pful to the defense’ ”;
rather, the prosecution’s failure to disclose evidence rises to
the I evel of a due process violation only if there is a
reasonabl e probability that, had the evidence been disclosed to
t he defense, the result of the proceedi ng woul d have been
different.” Brown, 250 F.3d at 819 (quoting Smith v. Holtz, 210
F.3d 186, 196 (3d G r. 2000). Here, given the evidence of the
firearns found in petitioner’s residence and the testinony of the
officers who found the firearns, the court concludes that even if
t he evidence cited by petitioner constituted Brady material, the
governnent’s failure to disclose such evidence woul d not have
changed the outcome of these proceedi ngs.
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For the reasons stated above, the court finds that the
argunents put forth in petitioner’s Petition to Vacate, Set
Asi de, or Correct Sentence Pursuant to 28 U S.C. § 2255 are
Wi thout merit. Therefore, the petition will be denied and the
case will be dism ssed.

An appropriate order follows.

% The court finds that there is no need for an evidentiary
hearing on the instant petition. Rule 4(b) of the Rules
Governing 8 2255 Proceedings for the United States District
Courts requires a court to order the “summary dism ssal” of a §
2255 petition “[i]f it plainly appears fromthe face of the
nmoti on and any annexed exhi bits and prior proceedings in the case
that the novant is not entitled to relief.”

When a notion is nade under 28 U. S.C. § 2255
the question of whether to order a hearing is
conmtted to the sound discretion of the
district court. In exercising that

di scretion the court nust accept the truth of
the novant’s factual allegations unless they
are clearly frivolous on the basis of the
existing record. Further, the court nust
order an evidentiary hearing to determ ne the
facts unless the notion and files and records
of the case show conclusively that the novant
is not entitled to relief.

Governnment of Virgin Islands v. Forte, 865 F.2d 59, 62 (3d Cir.
1988) (citing Governnent of Virgin Islands v. Bradshaw, 726 F.2d
115, 117 (3d Cir. 1984)). Here, the court finds that it is clear
fromthe record that the petitioner has not shown either

i neffective assistance of counsel or that the governnent failed
to disclose Brady material or that he is entitled to any form of
relief under § 2255.
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| N THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A
WLLI AM M CHAEL STRUBE, : CIVIL ACTI ON NO. 99-3094
Petitioner, :
V.
UNI TED STATES OF AMERI CA,
Respondent .
ORDER
AND NOW this 6th day of June, 2002, upon consideration
of Petitioner’s Petition to Vacate, Set Aside or Correct Sentence
Pursuant to 28 U. S.C. 82255 (doc. no. 80), the Governnent’s
Response to Petitioner’s Petition for Relief under 28 U . S.C. §
2255 (doc. no. 98), and Petitioner’s Traverse to the Governnent’s
Response to Petitioner’s Petition for Relief under 28 U . S.C. §
2255 (doc. no. 100), it is hereby ORDERED that:
1. Petitioner’s Petition to Vacate, Set Aside or
Correct Sentence Pursuant to 28 U S.C. § 2255 is DENED and the
case i s DI SM SSED
2. It is FURTHER ORDERED that there is no probable
cause to issue a certificate of appeal ability.

AND I'T I S SO ORDERED

EDUARDO C. ROBRENG J.



