IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

LEVI DI NG-E : CVIL ACTI ON
V.

CENTI MARK CORPORATI ON and :
KEVI N HOHENSTEI N : NO 00-6418

MEMORANDUM AND ORDER

HUTTON, J. June 3, 2002

Presently before this Court are Defendants Centinmark
Corporation and Kevin Hohenstein's Mtion for Summary Judgnent
(Docket No. 9), Plaintiff Levi Dingle’'s Brief in Opposition to
Def endants’ Mdtion for Summary Judgnment (Docket No. 10) and
Def endants’ Suppl enental Mtion for Summary Judgnent (Docket No.
20). For the reasons discussed below, Defendants’ Mdtion for
Summary Judgnent is GRANTED I N PART; DEN ED | N PART.

. BACKGROUND

On Decenber 19, 2000, Plaintiff Levi Dingle (“Plaintiff”)
filed the above-captioned action against his former enployer,
Centimark Corporation (“Centimark”), and his fornmer supervisor
Kevin Hohenstein (“Hohenstein”) (collectively, *“Defendants”).
Plaintiff, an African-Anerican male, was enployed as a roofer by
Centimark on July 3, 1999 and was assigned to a crew under the

supervi sion of Hohenstein. According to Plaintiff, Hohenstein



treated Plaintiff differently than the other nenbers of the crew,
all of whom were Caucasian and, on Cctober 6, 1999, Hohenstein
began using racial epithets. See Defs.” Mt. Summ J., Ex. G
(“Letter from Levi Dingle to Centimark,” OCctober 27, 1999).
Plaintiff contends that he conpl ai ned about Hohenstein’s conduct
to Area Manger Jim Schiffner on GCctober 13, 1999 and was
subsequently transferred to a different work crew See Pl.’s
Resp. to Defs.” Mot. Summ J., Ex. A (Aff. of Levi D ngle, Jan.
8., 2002, at ¢ 16-18). Plaintiff then m ssed work from Cctober
17 through October 24, 2001, according to Plaintiff, to take care
of his son who contracted a viral infection. See Defs.’ Mot.
Summ J., Ex. G (“Letter from Levi Dingle to Centimark,” QOctober
27, 1999). Plaintiff was not called into work the foll ow ng week
and was subsequently term nated on Novenber 5, 1999.

In his Conplaint, Plaintiff mintains that Defendants
Centinmark and Hohenstein are liable for racial harassnent and
retaliation under Title VII of the Gvil R ghts Act of 1964, 42

US C § 2000e et seq. (“Title VII”) and the Pennsylvania Human

Rel ations Act 43 Pa.C.S. 8 951 et seq. (“PHRA"). See Pl.’s
Conmpl ., Counts I-1V. Plaintiff also sets forth an additional

cl ai m agai nst Hohenstein for intentional infliction of enotional
di stress under Pennsylvania |aw. See id., Count V. Def endant s

now nove for summary judgnent on all counts.

-2



1. LEGAL STANDARD

Summary  j udgnent is appropriate "if the pl eadings,
depositions, answers to interrogatories, and adm ssions on file,
together with the affidavits, if any, show that there is no

genuine issue as to any material fact and that the noving party

is entitled to a judgnent as a matter of law" Fed. R Cv. P
56(c). The party noving for summary judgnment has the initia
burden of showing the basis for its notion. Celotex Corp. v.

Catrett, 477 U'S. 317, 323, 106 S.C. 2548, 91 L.Ed.2d 265
(1986). Once the novant adequately supports its notion pursuant
to Rule 56(c), the burden shifts to the nonnoving party to go
beyond the nere pleadings and present evi dence through
affidavits, depositions, or adnmissions on file to show that there
is a genuine issue for trial. See id. at 324. A genui ne issue
is one in which the evidence is such that a reasonable jury could

return a verdict for the nonnoving party. Anderson Vv. Liberty

Lobby, Inc., 477 U.S. 242, 248, 106 S.C. 2505, 91 L.Ed.2d 202

(1986) .
When deciding a notion for summary judgnent, a court nust
draw all reasonable inferences in the |ight nost favorable to the

nonnopvant . Big Apple BMAN Inc. v. BMNof N. Am, Inc., 974 F.2d

1358, 1363 (3d Cir. 1992), cert. denied, 507 U S 912, 113 S. C

1262, 122 L. Ed.2d 659 (1993). Moreover, a court may not consider

-3-



the credibility or weight of the evidence in deciding a notion
for summary judgnent, even if the quantity of the noving party's
evi dence far outweighs that of its opponent. 1d. Nonetheless, a
party opposing summary judgnent nust do nore than just rest upon
nmere allegations, general denials or vague statenents. Sal dana

v. Kmart Corp., 260 F.3d 228, 232 (3d Cr. 2001). Thus, the

Court’s inquiry at the sumary judgnment stage is only the
"threshold inquiry of determ ning whether there is the need for a
trial,” that is, "whether the evidence presents a sufficient
di sagreenent to require submssion to a jury or whether it is so
one-sided that one party mnust prevail as a matter of law"
Anderson, 477 U. S. at 250-52.

1. DI SCUSSI ON

In the instant notion, Defendants seek sunmary judgnent on
each count of Plaintiff’'s five-count Conplaint. Specifically,
Def endants contend that they are entitled to judgnent as a nmatter
of law with regards to Plaintiff’s clains of hostile work
environment racial discrimnation and retaliation under Title VII
and the Pennsylvania Human Relations Act (“PHRA"). See Defs.’
Mot. Summ J. at 8-16. Moreover, Defendant Hohenstein avers that
summary judgnment should be entered in his favor with regards to
Plaintiff’s «claim for intentional infliction of enotional

di stress. See id. at 16-17. Plaintiff opposes Defendants’
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notion and contends that triable issues of material fact exist on
each count that require submssion to a jury. See Pl.’s Resp. to
Defs.” Mot. Summ J. at 5-7. The Court will review each separate
count in turn

A. Hostil e Wor k Envi r onnent

First, Defendants contend that they are entitled to judgnent
as a mtter of law on Plaintiff's claim for hostile work
environnent racial discrimnation. See Defs.” Mt. Summ J. at
8- 13. Title VII,* which nmakes it unlawful for an enployer to
“discrimnate against any individual wth respect to his
conpensation, terns, conditions or privileges of enploynent
because of such individual’s race, <color, religion, sex or
national origin,” provides protection against a hostile work
environnent that is abusive to an enployee on the basis of race.

See Cardenas v. Massey, 269 F.3d 251, 260 (3d Cir. 2001); West v.

Phi | adel phia Elec. Co., 45 F.3d 744, 753 (3d Cr. 1995) (citing

Harris v. Forklift Systens, Inc., 510 U S. 17, 114 S C. 367

371, 126 L.Ed.2d 295 (1993)). |In order to set forth a successful
claim for hostile work environnent racial discrimnation, an

enpl oyee nust establish that: (1) he or she suffered intentional

1 The analysis required for adjudicating Plaintiff's claimfor hostile work

environnent racial discrimnation under the PHRA is identical to a Title VII
inquiry. See Gooshy v. Johnson & Johnson Med. Inc., 228 F.3d 313, 317 n.3 (3d
Cr. 2000). Therefore, the Court “does not need to separately address
[Plaintiff’s] clai munder the PHRA. " |d.
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di scrimnation because of race; (2) the discrimnation was
“pervasive and regular;” (3) he or she was adversely affected by
the discrimnation; (4) the discrimnation would adversely affect
a reasonable person of the sanme race; and (5) that respondeat

superior liability applies.? See Cardenas, 269 F.3d at 260;

Weston v. Commonwealth of Pennsylvania, 251 F.3d 420, 426 (3d

Cr. 2001) (citing Andrews v. Cty of Philadelphia, 895 F.2d

1469, 1482 (3d Cr. 1990)); Abranmson v. WIlliam Paterson Coll. of

New Jersey, 260 F.3d 265, 276-77 (3d Cr. 2001). “In order to be

actionabl e, the harassnent nust be so severe or pervasive that it
alters the conditions of the victinms enploynent and creates an
abusive environnent.” Wston, 251 F.3d at 426. In determ ning
whet her an environnment is hostile, a court nust consider the
entirety of the circunstances rather than isolated incidents.
Cardenas, 269 F.3d at 260-61. Factors include “the frequency of
the discrimnatory conduct; its severity; whether it is
physically threatening or humliating, or a nere offensive
utterance; whether it unreasonably interferes with an enpl oyee’s
wor k performance.” Harris, 510 U.S. at 23.

The Court finds that Plaintiff has provided evidence

sufficient to survive summary judgnment on his hostile work

2 Race-based hostile work environment claims are eval uated under the sane

anal ysis used for gender-based clainms. See West v. Phil adel phia Electric Co.,
45 F.3d 744, 753 n.7 (3d Gir. 1995).
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environnment racial discrimnation claim First, Plaintiff has
presented evidence from which a reasonable jury could conclude
that he suffered intentional discrimnation because of his race
and that this discrimnation was pervasive and regul ar. In his
affidavit, Plaintiff stated that while he was enployed by
Centimark, he was repeatedly referred to as “N gger” by his
supervisor. See Pl.’s Resp. to Defs.” Mdt. Summ J., Ex. A (Aff.
of Levi Dingle, Jan. 8., 2002, at § 14). Specifically, Plaintiff
contends that after Plaintiff made a suggestion to inprove
productivity on the job, “Hohenstein said, ‘N gger, please,

while rolling his eyes.” Id. On a different occasion, when
Plaintiff offered to buy beer for the crew upon conpletion of a
roofing job, Hohenstein instructed him not to “get any N gger
beer.” 1d. Hohenstein also instructed Plaintiff to “keep his
tool box closed so ‘your kind doesn't steel anything.” Id.
Viewing all facts in the |light nost favorable to the non-noving
party, the Court finds that Plaintiff’s allegations of
Hohenstein’s repeated use of racially-targeted offensive and
abusive |anguage is sufficient to establish a genuine issue of
material fact as to the existence of intentional racia

discrimnation and “pervasive and regular” harassnent. See
Andrews, 895 F.2d at 1484 (finding that discrimnation will be

consi dered pervasive and regul ar where “‘incidents of harassnent’
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occur either in concert or with regularity”) (quoting Lopez v.

S.B. Thomas, Inc., 831 F.2d 1184, 1189 (2d G r. 1987)).

Plaintiff has al so presented sufficient evidence to create a
genui ne issue of material fact as to whether he was detrinentally
affected by this discrimnation. “Racially derogatory conments
by a supervisor which are then repeated to the plaintiff can

i npact the work environment.” Al -Salem v. Bucks Co. Water &

Sewer Auth., Gv. A No. 97-6843, 1999 W 167729, at *6 (E.D. Pa.

March 25, 1999) (citing Schwapp v. Town of Avon, 118 F. 3d 106,

110-11 (2d Gr. 1997)). Here, Plaintiff’s supervisor allegedly
directed racial slurs at Plaintiff while on the work cite. As a
result of his supervisor’s behavior, Plaintiff testified that he
felt "angry” and experienced “distress and anguish” as a result
of Hohenstein's remarks. See Defs.’ Supp. Mot. Summ J., EXx. B
(Dep. of Levi Dingle, at 85, 89). Plaintiff further alleges that
this treatnent affected his ability to work with the crew, as
well as his relations with his famly. See id. at 87, 89. It is
not incunbent wupon Plaintiff to establish that he sustained
psychol ogical harmin order to prove that the discrimnation had

a detrinmental inpact. See Phillips v. Heydt, 197 F. Supp.2d 207

(E.D. Pa. 2002) (citing Harris, 510 U S. at 21-22). Rat her, an
abusive work environnent mght detrinmentally affect a plaintiff

wi t hout “seriously af fect[ing] enpl oyees’ psychol ogi cal
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wel |l -being.” Harris, 510 U. S. at 22.

Furt her nore, it is evident t hat the discrimnation
experienced by Plaintiff, particularly Hohenstein’s use of racial
epithets, would adversely affect a reasonable African American.
It is also clear that respondeat superior liability applies in
the instant case. “[E] npl oyers are subject to vicarious
l[iability under Title VII for hostile work environnments created
by supervisory enployees.” Cardenas, 269 F.3d at 266. Her e
Def endant Centimark  enpl oyed Def endant Hohenstein in a
supervi sory capacity. Moreover, Defendants cannot assert an
“affirmative defense limting this liability” because Plaintiff
has suffered a tangi bl e adverse enploynent action, including the
transfer to a renote work crew and termnation. See id. (quoting

Burlington Indus., Inc. v. Ellerth, 524 U S. 742, 765, 118 S. Ct.

2275, 141 L.Ed.2d 662 (1998) (“No affirmative defense is
avai | abl e, however, when the supervisor’s harassnent cul m nates
in a tangi bl e enpl oynent action, such as discharge, denotion , or
undesireabl e reassignnent.”)). Thus, the Court concludes, after
considering the totality of the circunstances and view ng the
evidence in the light nost favorable to the non-noving party,
that Plaintiff has provided evidence of a hostile work
envi ronnment sufficient to survive sumary judgnent at this stage

of the litigation.



B. Retaliatory D scharge

Next, Defendants seek the entry of summary judgnment in their
favor as to Plaintiff’'s claimfor retaliation under Title VIl and
the PHRA.® See Defs.’” Mot. Summ J. at 13. Retaliation clains
under Title VII and the PHRA are anal yzed under the framework set

forth by the United States Suprene Court in MDonnell Douglas

Corp. v. Geen, 411 U. S 792, 802, 93 S. C. 1817, 36 L.Ed.2d 668

(1973). See &oosby v. Johnson & Johnson Medical, Inc., 228 F.3d

313, 318 (3d Cr. 2000). Under this burden-shifting analysis,
the enployee nust first westablish a prima facie case of

retaliation. See (Goosby, 228 F.3d at 318. Once a prinma facie

case is established, the burden shifts to the enployer to
articulate a legitimate, non-discrimnatory reason for the

enpl oynent acti on. See id. at 319; Jones v. School Dist. of

Phi | adel phia, 198 F.3d 403, 410 (3d Gr. 1999). The burden then

shifts back to the enployee to show by a preponderance of the
evidence that the reasons offered by the enployer were nerely a

pretext for discrimnation. See id.: Josey V. John R

Hollingsworth Corp., 996 F.2d 632, 637-38 (3d Gr. 1993).

Al t hough the burden of production shifts, the ultimte burden of

persuasion remains with the plaintiff at all tines. See Barber

3 Again, the analysis required for adjudicating Plaintiff's claimfor

retaliation under the PHRA is identical to a Title VIl inquiry and thus the
Court need not performa separate inquiry. See Goosby v. Johnson & Johnson
Med. Inc., 228 F.3d 313, 317 n.3 (3d Cr. 2000).
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V. CSX Distrib. Servs., 68 F.3d 694, 698 (3d Cir. 1995).

1. Prina Facie Case of Retaliation

To establish a prima facie case of retaliatory discharge
under Title VII and the PHRA an enployee nust denonstrate that:
(1) he or she engaged in an activity protected by Title VII, (2)
the enployer took an adverse enploynent action after or
cont enporaneous with the protected activity, and (3) a causal
link exists between the protected activity and the adverse

enpl oynment acti on. See Abranson v. WlIlliam Patterson Coll. of

New Jersey, 260 F.3d 265, 286 (3d Cr. 2001); Wston V.

Commonweal th of Pennsylvania, 251 F.3d 420, 430 (3d Cr. 2001).

In the instant case, Plaintiff has produced sufficient evidence
which, if credited by a jury, would establish a prinma facie case
of retaliatory discharge under Title VII.

First, Plaintiff has produced -evidence from which a
reasonable fact finder could conclude that he engaged in a
protected activity. It is an unlawful enploynent practice for an
enpl oyer "to discrimnate against any individual with respect to
hi s conpensation, ternms, conditions, or privileges of enploynent,
because of such individual's race, color, religion, sex, or
nat i onal origin." 42 US.C. § 2000e-2(a)(1). Ther ef or e,
conplaining about episodes of on-the-job discrimnation is

protected conduct. Plaintiff testified that he conplained to the
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Area Manager, Jim Schiffner about racial coments nmade by
Hohenstein. See Pl.’s Resp. to Defs.” Mot. Summ J., Ex. A (Aff.
of Levi Dingle, Jan. 8., 2002, at f 16). |In addition, Plaintiff
wote a letter on Cctober 27, 1999 to Centimark conpl ai ni ng about
the racial epithets used by Defendant Hohenstein in detail. See
Defs.” Mt. Summ J., Ex. G (“Letter from Levi Dingle to
Centimark,” October 27, 1999). Thus, the record contains a
sufficient showing that Plaintiff engaged in a protected activity
by conplaining about disparate treatnent based on race. See
Abr anson, 260 F.3d at 287-88.

Plaintiff has al so presented evidence which establishes that
he suffered an adverse enploynent action after he registered his
conpl aints about the use of racial epithets by his supervisor
An adverse enpl oynent action requires serious tangible harm which
alters an enpl oyees conpensation, terms, conditions or privileges

of enpl oynent. See Robinson v. City of Pittsburgh, 120 F. 3d

1286, 1300 (3d Cir. 1997); see also Burlington Indus., Inc. V.

Ellerth, 524 US. 742, 749, 118 S. C. 2257, 141 L.Ed.2d 633
(1998) (defining tangible, adverse enploynment action as a
“significant change in enploynent status, such as hiring, firing,
failing to pronote, reassignnent, or a decision causing a
significant change in benefits”). In this case, Plaintiff

experienced first a reassignment and then termnation. After he
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conplained to Area Manager Jim Schiffner about Hohenstein's
all eged comments, Plaintiff was transferred to a renote work
site, even though it was well known that Plaintiff depended on
his former work crew nenbers for transportation to the job site.
See Pl.’s Resp. to Defs.” Mt. Summ J., Ex. A (Aff. of Levi
Dingle, Jan. 8., 2002, at 9 16). Shortly thereafter, Plaintiff
was termnated on Novenmber 5, 1999. Thus, Plaintiff has
presented evidence that he has sustained an adverse enpl oynent
action.

Moreover, Plaintiff has raised a genuine issue of material
fact with regard to the causal connection between the alleged
adverse enploynent actions and the protected activity. An
enpl oyee may generally show a causal |ink by focusing on the
tenporal proximty between the protected activity and the adverse
enpl oyment action sufficient to support an inference that the
protected activity was the |likely reason for the adverse

enpl oynment action. Kachmar v. SunGard Data Sys., Inc., 109 F.3d

173, 177 (3d Gr. 1997). The Third GCrcuit has recently
expl ai ned that evidence probative of a causal link can also be
inferred from evidence “gleaned from the record as a whole.”

Farrell v. Planters Lifesavers Co., 206 F.3d 271, 281 (3d Cir.

2000) (“tenporal proximty or antagonism nerely provides an

evidentiary basis from which an inference can be drawn”)
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(citations and alterations onmtted). Here, Plaintiff testified
that he conplained to Area Manger Jim Schiffner on Cctober 13,
1999 about Hohenstein’ s conduct. See Pl.’s Resp. to Defs.’ Mot.
Summ J., Ex. A (Aff. of Levi Dingle, Jan. 8., 2002, at  16-18).
On the next working day, Plaintiff was transferred to a different
work crew whose job site was forty (40) mles from Plaintiff’s
hone. See id. Then, Plaintiff wote a letter on Cctober 27,
1999 to Centimark conplaining about the racial epithets used by
Def endant Hohenst ei n. See Defs.” Mt. Summ J., Ex. G (“Letter
fromLevi Dingle to Centimark,” Cctober 27, 1999). Plaintiff was
then term nated on Novenber 5, 1999. This evidence is sufficient
to create a genuine issue of material fact as to the causal I|ink
between Plaintiff’s conplaints regarding Hohenstein’s use of
racial epithets and his reassignnment to a renote work crew and
eventual termnation. Therefore, Plaintiff has set forth a prim
facie case of retaliatory discharge.

2. Def endants’ Leqiti nate Non-Di scrinm natory Reason

Since Plaintiff has set forth a prima facie case of
retaliation, the burden now shifts to Defendants to produce a
legitimate non-discrimnatory reason for Plaintiff’s transfer to

a renmote work crew and his eventual termn nation.?* Def endant s

* The Court notes that Defendants do not offer a explanation for Plaintiff’'s

transfer to a renbte work crew. Rather, Defendants’ focus on the eventual
termnation of Plaintiff.
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claimthat Plaintiff was term nated due to job abandonnent. See
Defs.” Mot. Summ J. at 15. According to Defendants, Plaintiff
failed to notify Centimark of his absences the week of QOctober
17, 2002 and, under Centimark policy, three unreported absences
results in job termnation. See id. Defendants, therefore, have
succeeded in neeting their burden by articulating a legitimate,
non-di scrimnatory reason for Plaintiff’s termnation. Thus, the
burden now shifts back to Plaintiff to show that there is
sufficient evidence from which a jury could conclude that the
purported reasons for Defendants’ adverse enploynent action was
in actuality a pretext for intentional race discrimnation.

3. Pretext

Under this final portion of the analysis, a plaintiff may
defeat a notion for sunmary judgnent by pointing “to sone
evi dence, direct or circunstantial, fromwhich a factfinder would
reasonably weither: (1) disbelieve the enployer’s articul ated
legitimate reasons; or (2) believe that an invidious

discrimnatory reason was nore |likely than not a notivating or

determ native cause of the enployer’s action.” Fuentes v.
Perskie, 32 F.3d 759, 764 (3d Cir. 1994). A plaintiff also may
survive sunmmary judgnment by pointing to evidence in the record
which "allows the fact finder to infer that discrimnation was

nore likely than not a notivating or determ native cause of the
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adverse enpl oynent action.” 1d. at 764. For purposes of show ng

pretext, it is not necessary for the plaintiff to denonstrate
that the illegitinate factor was the sole reason for the
termnation, but that it was “a determ native factor.” See Hazen

Paper Co. v. Biggins, 507 US. 604, 113 S.Ct. 1701, 123 L.Ed.2d

338 (1993). Moreover, at the summary judgnent stage, a plaintiff
need not prove that the enployer’s purported reason for its
actions was false, “but the plaintiff nust «criticize it
effectively enough so as to raise a doubt as to whether it was

the true reason for the action.” Nosowad v. Villanova Univ., No.

97-5881, 1999 W 322486, at *5 (E.D. Pa. May 19, 1999).

Def endants assert that Plaintiff “voluntarily term nated”
his position with Centinmark when he failed to call out from work
for nore than three days in COctober of 1999. See Defs.’ NMbt
Summ J. at 4-5. Plaintiff, however, has provided sufficient
evidence to establish that there is a genuine issue of materia
fact with respect to the circunstances of his transfer to another
work crew and termnation. As discussed above, Plaintiff
testified that he conplained to the Area Manager, Jim Schiffner
on COctober 13, 1999 about racial comments made by Hohenstein.
See Pl.’s Resp. to Defs.” Mt. Summ J., Ex. A (Aff. of Levi
Dingle, Jan. 8., 2002, at ¥ 16). The next day he was transferred

to a crew that worked forty (40)mles from Plaintiff home even
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though it was well known that Plaintiff was dependent on crew
menbers for transportation to the job site. See id. at Y 17-20.
Plaintiff informed Schiffner that he had “no way to get to the
new job site.” Id. at ¥ 20. Plaintiff then m ssed work the
week of October 17 through October 24, 2001 in order to take care
of his sick son. See id. at 7 23. Plaintiff testified that he
called in every day he was unable to work (see id. at f 25), but
Defendants claim they never received any word from Plaintiff
regarding his absences. See Defs.” Mt. Summ J. at 12.
Plaintiff then wote a letter on Cctober 27, 1999 to Centimark
conplaining about the racial epithets used by Defendant
Hohenstein in detail. See id., Ex. G (“Letter from Levi D ngle
to Centimark,” Cctober 27, 1999). Plaintiff was termnated a few
days |l ater.

Based on this evidence, a fact finder could reasonably
infer that Defendants’ proffered reason was pretextual wth
respect to Plaintiff’s discharge. Moreover, the Court notes that
the Third CGrcuit urges special caution in granting summary
judgnment to an enployer when its intent is at issue, particularly

in discrimnation and retaliation cases. See (oosby v. Johnson &

Johnson Med., lInc., 228 F.3d 313, 321 (3d G r. 2000). Thus,

Plaintiff’s showing is sufficient to denonstrate that on the

i ssue of pretext, there are genuine issues of material fact that
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warrant deni al of Defendants’ notion for summary judgnent.

C. Intentional Infliction of Enotional Distress

Next, Defendants seek the entry of summary judgnment on Count
V of Plaintiff’s conplaint for intentional infliction of
enotional distress. See Defs.” Mt. Summ J. at 16. To
establish a claimof intentional infliction of enotional distress
under Pennsylvania law, Plaintiff nust show that Defendant
Hohenstein’s conduct was: (1) extrene and outrageous; (2)
intentional or reckless; and (3) caused severe enptiona

di stress. Wsniewski v. Johns Mnville Corp., 812 F.2d 81, 85

(3d Gr. 1987). Liability under this tort has been found only
when the conduct "is so outrageous in character, and so extrene
in degree, as to go beyond all possible bounds of decency, and to
be regarded as atrocious, and utterly intolerable in a civilized

society.” Hoy v. Angelone, 554 Pa. 134, 720 A 2d 745, 754 (Pa.

1998) (citations omtted). Cenerally, it is insufficient "that
the defendant has acted with intent which is tortious or even
crimnal, or that he has intended to inflict enotional distress,
or even that his conduct has been characterized by nalice, or a
degree of aggravation that would have entitled a plaintiff to
punitive damages for another tort." 1d. (citing Rest. (2d) Torts
8§ 46, cmt. d). Moreover, physical injury is generally required

in order to recover for enotional distress. See Zieber .
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Bogert, 773 A .2d 758, 762 (Pa. 2001); Simmons v. Pacor, lnc., 674

A .2d 232, 238 (Pa. 1996) ("It is the general rule of this
Commonweal th that there can be no recovery for damages for
injuries resulting from fright or nervous shock or nental or
enotional disturbances or distress nmental or enotional distress
unless they are acconpanied by physical injury or physical
i mpact.").

This Court finds that Defendant Hohenstein is entitled to
summary judgnent on Plaintiff’s claimfor intentional infliction
of enotional distress. Plaintiff is unable to prove that he
actually suffered any severe distress. At his deposition,
Plaintiff admtted that he never sought or received any kind of
therapy or nedical attention as a result of the incidents he
all eged transpired between him and Hohenstein. See Defs.’ Supp.
Mot. for Summ J., Ex. B (Dep. of Levi Dingle, at 85-97). In
order to maintain a claimfor intentional infliction of enotional
distress, a plaintiff nust either show that he obtained nedica
treatnent for the distress, or provide expert nedical testinony
of the existence and severity of the alleged enotional distress.

See Kazatsky v. King David Memi|l Park, Inc., 527 A 2d 988, 995

(Pa. 1987); Tuman v. Genesis Assocs., 935 F.Supp. 1375, 1393

(E.D. Pa. 1996). Plaintiff has advanced absolutely no nedica

evidence to sustain his claim Nor has Plaintiff provided
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sufficient evidence from which a reasonable jury could conclude
that Defendants’ behavior rose to the level of “extrenme and
outrageous” conduct necessary to recover wunder this tort.
Accordingly, Plaintiff’s claim fails and Defendants notion for

summary judgnment is granted as to this claim See Kazatsky, 527

A 2d at 995.

D. Puni ti ve Danmnges

Finally, Defendants seek the entry of summary judgnent in
their favor on Plaintiff’s claimfor punitive damages. According
to Defendants, Plaintiff cannot maintain a cause of action for
puni tive danmages under Title VII because “[t]here is no evidence
in this case that rises to the |evel of i ntentional
discrimnpation . . ..” Defs.” Mot. Summ J. at 18. The Court
first notes that the Suprene Court of Pennsylvania has found that

punitive danmages are not avail able under the PHRA See Hoy v.

Angel one, 720 A . 2d 725, 751 (Pa. 1998). Therefore, Plaintiff may
not seek punitive danmages with regards to his PHRA clains.
However, punitive damages are available in Title VIl cases when
t he defendant enpl oyer engages in a discrimnatory practice with
“malice or reckless indifference to the federally protected

rights of an individual.” 42 U.S.C. 8§ 198la(b)(1); see also

Kolstad v. Am Dental Ass’'n, 527 U S. 526, 119 S. C. 2118, 144

L. Ed. 2d 494 (1999). The ternms "malice" and "reckless" refer to
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the enployer’s state of mnd. See Kolstad, 527 U S. at 535.

Moreover, punitive damages liability can be inposed upon an
enpl oyer for the discrimnatory behavior of its agent when “an
enpl oyee serving in a nmanagerial capacity commtted the wong
while acting in the scope of enploynent.” 1d. at 543.

The Court finds that summary judgnent on Plaintiff’s
punitive damage claim under Title VII is inappropriate at this
stage in the litigation because a genuine issue of material fact

exists as to whether such damages are warranted. See Tupper V.

Haynond & Lundy, Cv. A No. 00-3550, 2001 W 936650, at * 7

(E.D. Pa. Aug. 16, 2001). Factual disputes abound as to
Hohenstein’s comments and remarks to Plaintiff and Centimark’s
reaction thereto. Thus, Defendants’ notion for summary judgnment
as to the punitive damages cl ai m nust be deni ed.

An appropriate O der follows.
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I N THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A
LEVI DI NGLE : ClVIL ACTI ON
V.
CENTI MARK CORPORATI ON and
KEVI N HOHENSTEI N : NO 00-6418

ORDER

AND NOW this 3rd day of June, 2002, upon
consideration of Defendants Centimark Corporation and Kevin
Hohenstein’s Mtion for Summary Judgnent (Docket No. 9),
Plaintiff Levi Dingle’'s Brief in Qpposition to Defendants’ Mdtion
for Summary Judgnent (Docket No. 10) and Defendants’ Suppl enental
Motion for Summary Judgnent (Docket No. 20), IT IS HEREBY ORDERED
t hat Defendants’ Mdtion for Sunmary Judgnent is GRANTED | N PART;
DENI ED | N PART.

| T 1S FURTHER ORDERED t hat :

(1) Defendants’ Mdtion for Summary Judgnent as to Counts |
and Il of Plaintiff's Conplaint for racial discrimnation and
retaliation under Title VIl and the PHRA is DEN ED

(2) Def endants’ Mdtion for Sunmmary Judgnent as to Counts

1l and IV of Plaintiff’s Conplaint for retaliation is DEN ED



(3) Def endant s’ Motion for Summary  Judgnent as to
Plaintiff’s claimfor punitive damages is DEN ED; and

(4) Defendants’ Motion for Sunmary Judgnent as to Count V
of Plaintiff’s Conplaint for Intentional Infliction of Enotional
Di stress i s GRANTED.

| T IS FURTHER ORDERED that Count V of Plaintiff’s Conplaint

is DI SM SSED W TH PREJUDI CE.

BY THE COURT:

HERBERT J. HUTTON, J.



