IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

M CHAEL WASHI NGTON : ClVIL ACTI ON
V.
DONALD T. VAUGHN, et al. : NO. 01- 1045

MEMORANDUM

NEWCOMER, S. J. June , 2002
Magi strate Judge Hart’s Suppl enental Report and

Recomendati on and Petitioner Washington’s (Cbjections to the

Suppl ement al Report and Recomrendation are presently before the

Court.

FACTS AND PROCEDURAL HI STORY

On Novenber 3, 1993, following a jury trial before the
Honor abl e Eugene H. O arke, Jr. of the Court of Common Pl eas of
Phi | adel phia County, Petitioner Washi ngton was convicted of
first-degree nurder, possessing an instrunent of crine, and
violation of the UniformFirearns Act. On Decenber 6, 1994,
af ter denying post-verdict notions, Judge C ark sentenced
Washington to life inprisonnment for the nurder conviction and
concurrent sentences of six to sixty nmonths’ incarceration for

t he weapons convi cti ons.



On January 5, 1995, Washington filed a Petition for Notice
of Appeal to the Pennsylvania Superior Court. On August 5, 1996,

the court affirnmed the judgenent of sentence. Commobnwealth v.

Washi ngton, 685 A 2d 1048 (Pa. Super. Ct. 1996). Washi ngton

filed a Petition for Reargunent, which was denied on Cctober 3,
1996. On Novenber 4, 1996, Washington filed a Petition for
Al | owance of Appeal with the Pennsylvania Suprene Court.

Al l ocatur was denied on April 2, 1997. Comonwealth v.

Washi ngton, 693 A 2d 967 (Pa. 1997). Accordingly, Washington's
convi ction becane final on July 1, 1997.

On January 20, 1998, Washington filed a tinely pro se
petition for post conviction relief pursuant to Pennsylvania’ s
Post Conviction Relief Act (“PCRA’), 42 Pa.C S. A 88 9541-9551,
in the Court of Common Pl eas of Phil adel phia County. On Decenber
15, 1998, the Honorable Steven R GCeroff denied that petition.

Then, Washington filed a Notice of Appeal to the Superior
Court of Pennsylvania on January 6, 1999. On March 13, 2000, the

Superior Court affirmed the denial of PCRA relief. Comonwealth

v. Washington, 757 A 2d 999 (Pa. Super. C. 2000). Washington

did not file a Petition for Allowance of Appeal with the

Pennsyl vani a Suprene Court.



On March 2, 2001, Washington filed a Petition for Habeas
Corpus Relief under 28 U S. C. § 2254 with this Court, claimng
that his trial counsel was ineffective for failing: 1) to
properly cross-exam ne the Commonwealth’s rebuttal witness with
his prelimnary hearing testinony; 2) to request a jury
instruction regarding the significance of the prior conviction of
the key Commonweal th witness; 3) to request that the trial judge
instruct the jury regarding the significance of acts of prior
vi ol ence by the deceased in determ ning self-defense; and 4) to
request that the trial judge instruct the jury concerning the
connecti on between unreasonabl e belief voluntary mansl aughter and
sel f - def ense.

On June 14, 2001, this Court referred Washington’s Petition
to the Honorable Jacob P. Hart, United States Magi strate Judge.
Judge Hart filed his Report and Recommendati on on QOctober 30,
2001, recommendi ng that Washington’s Petition be dismssed as
untinely. Judge Hart found that while the one year |imtations
period for Washington to file a habeas corpus petition was tolled
during his pursuit of PCRA relief, Washington filed his Petition
nore than five nonths beyond the expiration of that limtations
period. On Novenber 14, 2001, Washington filed Objections to the

Report and Reconmendation. 1In these Objections, Petitioner



argued for the first tine that the habeas corpus Iimtations
period should be equitably tolled. Specifically he clainmed that:
1) he had been m sl ed by counsel regarding an appeal to the
Pennsyl vani a Suprene Court; and 2) conputer disks holding his
files had been confiscated fromthe Para Professional Law Cinic
at S.C.l.-Gaterford (“PPLC").

On Decenber 4, 2001, this Court remanded the matter to Judge
Hart for consideration of the clains raised by Washington in his
(bj ections, as these clains were not raised before Judge Hart.

On April 15, 2002, upon consideration of Washington's cl ai ns
regardi ng equitable tolling, Judge Hart filed a Suppl enental
Report and Recommendati on and recommended that the Court reject
Washi ngton’s clains of equitable tolling and dism ss his Petition
as untimely. On April 29, 2002, Washington again filed
(bj ections to the Supplenental Report and Recommendation. For the
reasons di scussed bel ow, the Court rejects Washington' s clainms
for equitable tolling and dism sses his Petition as untinely.

1. Discussl oN

Washington did not file a tinely Petition for Habeas Corpus
Relief. Pursuant to 28 U . S.C. 8§ 2244(d), as anended by the
Antiterrorismand Effective Death Penalty Act of 1996 (“AEDPA"),

petitions for habeas corpus relief are subject to a one-year



[imtations period. |In nost cases, the one-year period begins to
run fromthe date on which the judgnent becane final in the state
courts, and is tolled only by a properly filed PCRA petition. 28
US C 8§ 2244(d)(1)(A) and (d)(2). Washington's convictions
becane final on July 1, 1997, ninety days after the Pennsyl vania
Suprenme Court denied Allocatur and the |ast day on which
Washi ngt on coul d have sought review by the United States Suprene
Court. Thus, Washington had until July of 1998 to filehis
Petition here.

Because the Pennsyl vani a Superior Court affirmed Judge
Geroff’s denial of PCRA relief on March 13, 2000, and because
Washi ngton did not seek review of this decision in the
Pennsyl vani a Suprene Court, the limtations period began to run
again thirty days later on April 12, 2000.

Consequent|ly, Washington had only until the end of
Septenber, 2001 to tinely file for habeas corpus relief here.
However, Washington filed his Petition here on March 2, 2001,
over five nonths beyond the expiration of the limtations period.
Accordi ngly, Washington’s Petition is tinme-barred unless the
[imtations period is equitably toll ed.

The Third Circuit has held that equitable tolling is

appropriate in four narrow circunstances: (1) if the defendant



has actively msled the plaintiff; (2) if the plaintiff has in
sonme extraordinary way been prevented fromasserting his rights;
(3) if the plaintiff has tinely asserted his rights mstakenly in
the wong forum or (4) if the claimnt received i nadequate
notice of his right to file suit, a notion for appoi ntnent of
counsel is pending, or where the court has msled the plaintiff
into believing that he had done everything required of him

Jones v. Morton, 195 F.3d 153, 159 (3d Cr. 1999). Further, the

Third Grcuit has recogni zed that federal courts invoke the

doctrine of equitable tolling “only sparingly.” United States v.

M dgley, 142 F.3d 174, 179 (3d Gr. 1998). To qualify for
equitable tolling under any of the grounds cited above, the
petitioner nust first establish that he “exercised reasonabl e
diligence in investigating and bringing [the] clains.” Mller v.

New Jersey State Departnent of Corrections, 145 F.3d 616, 618-619

(3d Cir. 1998) (citing New Castle County v. Haliburton NUS Corp.

111 F.3d 1116, 1126 (3d Gir. 1997)).

Washi ngton did not exercise reasonable diligence in
investigating and bringing his claimfor habeas relief. 1In his
Suppl emental Report and Recomrendati on, Judge Hart found that
Washi ngt on had produced no evidence, except for unsupported

assertions, of diligence prior to Cctober, 2000, after the



[imtations period had already run. 1In his Objections to the
Suppl emrent al Report and Recomrendati on, however, Washi ngton
i ntroduces evidence of purported diligence not previously
consi dered by Judge Hart. Washington's strongest support anong
this evidence is a letter addressed to himfrom his counsel,
M chael Paul, on Cctober 3, 2000. That letter refers to an
earlier letter Washington wote to Paul on Septenber 12, 2000,
but Washington’s letter itself is not before the Court. Paul’s
| etter appears to respond to WAshington’s and di scusses the
status of Washington’s appeal. Paul’s letter states,
incorrectly, that the Suprene Court had deni ed Washi ngton’s
appeal. In fact, no appeal had been filed in that court.
Washi ngton al so submts an August 17, 2000 |letter addressed to
himfromthe Deputy Prothonotary of the Superior Court of
Pennsyl vania.! This letter indicates that the appeal is closed.
In his Suppl enmental Report and Recommendati on, Judge Hart
found that Washington did not exercise reasonable diligence in
part because he had done nothing to further his PCRA appeal prior
to October, 2000. The August 17 and Septenber 12 letters show

t hat Washi ngton was at | east sonewhat active in pursuing

Mashi ngt on includes a Decenber 1, 2000 letter fromthe sanme Deputy

Prot honotary that includes identical docket information. However, as this
letter duplicates the information found in the August 17 letter, and because
it is dated nore than two nonths after the end of the limtations period in
guestion, the Court considers here only the August 17 letter.
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i nformati on about his appeal prior to the termnation of the
habeas |limtations period. However, this |level of activity does
not rise to the level of reasonable diligence. The Eastern
District of Pennsylvania has found a | ack of reasonable diligence

in simlar situations. In United States v. Concepcion, 1999 W

225865, *3 (E.D.Pa., April 19, 1999), the court found that the
petitioner had offered “no evidence of reasonable diligence in
investigating and filing his clainms.” The petitioner in

Concepcion waited for nore than one year after his conviction to

contact the court in pursuit of his appeal. The Concepcion court

found that “[a]ll of the issues raised in Petitioner’s.

noti on could have been raised at any tine after sentencing,” and
that petitioner “had a full year to file [his] notion and fail ed
to do so.” Id.

In his Cbjections to the Suppl enental Report, WAshi ngton
states that he wote to the Superior Court “seeking to learn the
status of his appeal.” The only such correspondence dated before
the end of Septenber, 2000 in the record is the Superior Court
letter of August 17. This single letter does not denonstrate
reasonabl e diligence on Washington's part. Washington did not
exhibit diligence throughout the period he seeks to toll, but

rather sent only one letter to the Superior Court shortly before



the limtations period expired. Further, the Superior Court was
not an appropriate source of information about the status of his
Suprene Court appeal. Washington knew or shoul d have known t hat
his appeal to the Superior Court was denied on March 13, 2000,
because his trial counsel’s letter on May 6, 1999 indicates that
counsel had filed an appeal with that court in early April, 1999.
Washi ngton coul d have contacted the Superior Court as early as
May, 1999 to discover the status of his appeal, but did not
contact the court until approxinmately one year later (prior to
the court’s August 17, 2000 letter). |[If Washington were pursuing
information on a state Suprene Court appeal, he shoul d have
witten directly to the state Suprene Court before the end of
Septenber, 2000. Washington’s failure to tinely pursue his
appeal in the proper venue does not warrant equitable tolling
because whether the Petitioner has know edge of the lawis

irrelevant. See School Dist. of the Cty of Alentown v.

Marshall, 657 F.2d 16, 21 (3d Cr. 1981) (noting that “ignorance
of the law is not enough to invoke equitable tolling”); United

States v. Ml danado, 1997 W. 360932, *3 (E.D.Pa., 1997) (holding

t hat the defendant has not provided any extraordi nary reasons why

the statute at issue should be tolled, and “[t]hat the defendant



is not know edgable in the lawis no excuse for failing to abide
by the limtation period. . .”).

Washington’s ability to retrieve docket information fromthe
Superior Court shows that he was capable of seeking simlar
information fromthe Suprenme Court. |Indeed, a letter fromthe
Prothonotary’s O fice of the Suprenme Court of Pennsylvania on
Decenber 26, 2000, shows that Washington did seek such
information fromthat court in a letter dated Cctober 30, 2000.
Washi ngton had nore than one nonth to request information
concerning his appeal between receipt of the August 17 letter and
the end of Septenmber. Still, Washington did not pursue
i nformati on about his PCRA appeal fromthe Supreme Court until
one nonth after the limtations period for habeas relief expired.

Simlarly, Washington’s Septenber 12 letter to counsel does
not establish that he exercised reasonable diligence. Wshington
had five and a half nonths follow ng his PCRA appeal to file a
habeas Petition, but waited until the final two weeks of that
period to request appeal information fromhis counsel. Even if
counsel were unresponsive to his inquiries, as Washi ngton cl ai ns,
there is no evidence that Washi ngton contacted the Suprene Court
directly before Cctober 30, 2000. Such passivity on the part of

the Petitioner will not satisfy the diligence required for

10



equitable tolling. See United States ex rel. Mendez v. Pierson,

159 F. Supp.2d 1091, 1094 (N.D. 1l1. 2001)(finding that equitable
tolling not appropriate when petitioner “elected to wait for
witten notice fromcounsel indicating the status of his petition
for |l eave to appeal rather than discover the status on his own
and file his 8 2254 petition pro se, which the instant petition —
finally filed pro se alnost 2 years after the filing of the |eave
to appeal - denonstrates he was capabl e of doing”).

In his Cbjections to the original Report and

Reconmendat i ons, Washington relied on Seitzinger v. Reading

Hospital and Medical Center, 165 F.3d 236 (3d Gr. 1999), to

establish that he was reasonably diligent and deserves equitable

tolling. The Third Grcuit in Seitzinger held that plaintiff’s

conduct before the filing deadline for her Title VIl claim

wei ghed in favor of equitable tolling because she exhibited
“consi stent assi duousness” in pursuing her claim 1d. at 241.
Seitzinger “contacted [counsel] before the filing deadline, which
she know about in broad terns, to ensure that he had filed the
conplaint. 1In addition, she repeatedly called him requesting a
copy of the conplaint and seeking informati on on how her case was
progressing.” 1d. Evidence of simlar assiduousness on

Washi ngton’s part is mssing fromthe record, and as di scussed

11



above, the efforts Washi ngton did nmake were i nadequate.
Therefore, equitable tolling is not appropriate in this case.
Havi ng found the Petitioner’s Qbjections to the Suppl enent al
Report and Reconmendati on are unpersuasive, the Court further
finds that the Suppl enmental Report and Recommendati on properly
concl uded that Washington is not otherwi se entitled to equitable
tolling. As Judge Hart found, the conputer disks were
confiscated from PPLC i n Novenber, 2000, after the habeas
limtations period had already run in Septenber. Therefore, the
confiscation of these disks cannot toll a limtations period that
had already run. Simlarly, Washington’s clains concerning his
trial counsel’s alleged m sconduct fail to warrant equitable
tolling. The earliest evidence of any m sconduct by Washington’'s
counsel is in the October 3, 2000, letter, after the limtations
period had run. Both the confiscation of disks and counsel’s
al | eged m sconduct occurred after the limtations period ended,
and cannot be said to have prevented Washington’s tinely
asserting a habeas claim The Court finds that Petitioner’s
habeas corpus Petition should not be equitably tolled and
therefore the Petition is dism ssed as untinely.

An appropriate Order foll ows.
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Cl arence C. Newconer,

S.J.



IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

M CHAEL WASHI NGTON : CIVIL ACTI ON
V.
DONALD T. VAUGHN, et al. NO. 01-1045
ORDER

AND NOW this day of June, 2002, upon consideration of
Magi strate Judge Jacob Hart’'s Suppl enental Report and
Recomendati on and Petitioner M chael Washington’s Objections to
t he Suppl enental Report and Reconmendati on and Petitioner’s
Petition for Habeas Corpus Relief, the Court hereby DI SM SSES
W TH PREJUDI CE Petitioner’s Petition for Habeas Corpus Relief in
accordance with the Menorandum acconpanying this Order. The
Court ORDERS the Clerk to mark this case as CLOSED.

AND I'T | S SO ORDERED.

Cl arence C. Newconer, S.J.



