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V.
No. 01-3386
CITY OF READI NG ET AL.
VEMORANDUM
Padova, J. May , 2002

The instant matter arises on the two separate Mtions for
Summary Judgnent filed by the Defendants. Plaintiff Linda
Kell eher, the Gty derk of the Gty Council of Reading,
Pennsyl vania, filed this suit against the City of Reading (“City”),
Mayor Joseph Eppi hinmer (“Eppihinmer”), the Mayor’s assistant Kevin
Cransey (“Cransey”), and City Councilman Jeffrey Waltnman
(“Waltman”) for a series of allegedly harassing actions taken by
t he Def endants against her in retaliation for exercising her First
Amendnent rights to free speech. Plaintiff brings First Anmendnent
retaliation clainms and conspiracy clains pursuant to 42 U S.C. 8§
1983. She also brings a claim for invasion of privacy against
Def endant Cransey for allegedly publicizing e-mails and other
purportedly private information relating to her suspension by the
City Council. Def endant Waltman filed a Mdtion for Summary
Judgnent asserting qualified immunity as well as other bases for
di sm ssal or judgnent. The remaining Defendants filed a joint

Motion for Summary Judgnent asserting a variety of grounds for
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j udgnent . For the reasons that follow, the Court grants the
Motions as to all clains in favor of all Defendants.
| . Legal Standard

Summary  j udgnent is appropriate “if the pl eadi ngs,
depositions, answers to interrogatories, and adm ssions on file,
together with affidavits, if any, show that there is no genuine
issue as to any material fact and that the noving party is entitled
to judgnent as a matter of law.” Fed. R Cv. P. 56(c). An issue

is “genuine” if the evidence is such that a reasonable jury could

return a verdict for the non-noving party. Anderson v. Liberty

Lobby, Inc., 477 U.S. 242, 248 (1986). A factual dispute is

“material” if it mght affect the outconme of the case under
governing law. |d.

A party seeking summary judgnent always bears the initial
responsibility for informng the district court of the basis for
its notion and identifying those portions of the record that it
bel i eves denonstrate the absence of a genuine issue of materia

fact. Celotex Corp. v. Catrett, 477 U S. 317, 322 (1986). \Were

the non-noving party bears the burden of proof on a particular
issue at trial, the novant’s initial Celotex burden can be net
sinply by “pointing out to the district court that there is an
absence of evidence to support the non-noving party’s case.” |d.
at 325. After the noving party has nmet its initial burden, “the

adverse party’s response, by affidavits or otherwi se as provided in



this rule, nmust set forth specific facts showing that there is a
genui ne issue for trial.” Fed. R Cv. P. 56(e). That is, sunmary
judgnent is appropriate if the non-noving party fails to rebut by
maki ng a factual show ng “sufficient to establish the existence of
an el enent essential to that party’s case, and on which that party
W || bear the burden of proof at trial.” Celotex, 477 U. S. at 322.
Under Rule 56, the Court nust view the evidence presented on the
motion in the Ilight nobst favorable to the opposing party.
Anderson, 477 U S. at 255. “[l]f the opponent [of summary
j udgnent] has exceeded the ‘nere scintilla [of evidence] threshold
and has offered a genuine issue of material fact, then the court
cannot credit the novant’s version of events agai nst the opponent,
even if the quantity of the novant’ s evi dence far outwei ghs that of

its opponent. Big Apple BMN Inc. v. BMNof North America, Inc.,

974 F.2d 1358, 1363 (3d Cir. 1992).
1. Di scussi on

A Qualified Imunity — d ai ns Agai nst Def endant WAl t man

Def endant WAl tman noves for summary judgnent on all clains
agai nst himon the basis of qualified inmunity. Qualified inmunity
is “an entitlenent not to stand trial or face the other burdens of

litigation.” Saucier v. Katz, 533 U S 194, 121 S. C. 2151, 2156

(2001) (quoting Mtchell v. Forsyth, 472 U S. 511, 526 (1985)).

Government officials have qualified immunity fromsuit under § 1983

so long as “their conduct does not violate clearly established



statutory or constitutional rights of which a reasonable person

woul d have known.” Sharrar v. Felsing, 128 F.3d 810, 826 (3d Cr.

1997) (quoting Harlow v. Fitzgerald, 457 U S. 800, 818 (1982)).

The test is whether reasonabl e persons in the defendants' position
at the relevant tinme “could have believed, in light of clearly
established law, that their conduct conported with established

| egal standards.” Stoneking v. Bradford Area Sch. Dist., 882 F.2d

720, 726 (3d Gir. 1989), cert. denied, 493 U.S. 1044 (1990). Thus,

qualified immunity protects “all but the plainly inconpetent or

t hose who knowingly violate the law.” Mlley v. Briggs, 475 U S

335, 341 (1986). The defendant has the burden of pleading and
proving qualified imunity. Harlow, 457 U S. at 815.

When resolving issues of qualified immunity, a court nust
first determ ne whether the plaintiff has alleged a deprivation of
a constitutional right. Saucier, 121 S. C. at 2156; Torres V.

McLaughlin, 163 F.3d 169, 172 (3d Cr. 1998) (internal citations

omtted). If no constitutional right woul d have been vi ol ated were
the allegations established, there is no necessity for further
inquiries concerning qualified immunity. Saucier, 121 S. C. at
2156. If the court determ nes that a constitutional violation is
viable on a favorable view of the parties’ subm ssions, the court
nmust then ask whether the right was clearly established. Saucier,
121 S. . at 2156. This inquiry nust be undertaken in |ight of

the specific context of the case, not as a broad general



proposition. 1d. Although a right may be clearly established even
if there is no prior precedent that is directly on point, “[t]he
contours of the right nust be sufficiently clear that a reasonable
official would understand that what he is doing violates that

right.” See Saucier, 121 S. C. at 2156 (internal quotations

omtted); Eddy v. Virgin Islands Water & Power Auth., No.99-3849,

2001 W 770088, at *2 (3d Cr. July 10, 2001). Accordingly, the
relevant inquiry in determning whether a right is clearly
established is whether it would be clear to a reasonable officer
that his conduct was unlawful in the situation he confronted.
Saucier, 121 S. C. at 2156; Eddy, 2001 W 770088, at *2.
Plaintiff alleges that Wl tman spoke to the nedia and
disclosed information relating to her suspension in order to
retaliate agai nst her for engagi ng i n conduct that was protected by
the First Anendnent. Were a plaintiff alleges an unconstitutional
subjective intent, she nust proffer particularized evidence of
direct or circunstantial facts that support the claim of an
i nproper notive in order to avoid sunmmary judgnment on qualified

imunity grounds. Keating v. Bucks Cty. Water & Sewer Auth., G vil

Action No. 99-1584, 2000 U.S. Dist. LEXIS 18690, at *29 (E D. Pa.
Dec. 29, 2000). “The standard allows an allegedly offending
of ficial sufficient protection agai nst basel ess and unsubst anti at ed
cl ai ms, but stops short of insulating an official whose objectively

reasonabl e acts are besmirched by a prohibited unconstitutional



notive.” 1d. at 30 (citing Sheppard v. Beerman, 94 F.3d 823, 828
(2d Cir. 1996)).

Inthis case, Plaintiff admts that she has no direct evi dence
denonstrating that Defendant WAl t man di ssem nated copi es of the e-
mails to the nedia, but adduces sonme circunstantial evidence
designed to establish such dissem nation. (Pl.”s Resp. to Def.
VWaltman’s Mot. at 6.) It is undisputed that Defendant Waltnman
spoke to the nedia in interviews. (Pl.’s Resp. to Def. Waltman’s
Mt. Ex. 3 at 6-8.) Plaintiff also presents evidence that Waltman
advocated Plaintiff’'s termnation. (Def. Waltman’'s Ex. A. at 68.)

Absent, however, is any evidence showi ng any connection
between Plaintiff’s alleged constitutionally protected speech and
any actions taken by this Defendant.! 1In the context of qualified
immunity analysis, Plaintiff has failed to provide any evi dence of
an inproper notive by Defendant Waltman for any of the actions
taken. Although Plaintiff alleges in her Conplaint that the notive
was to retaliate for speech in which she engaged, none of the
evi dence has the tendency to prove such a notive either directly or
circunstantially. Plaintiff has |ikew se adduced no evidence

denonstrating that Waltman conspired with the other Defendants for

!Because this part of the qualified immunity inquiry is based
on the pl eadings rather than evidence in the record, the Court has
considered the possible connection between Plaintiff’s alleged
conduct relating to the Reading Water Authority and the tel evised
debat e. As indicated below, infra, Plaintiff has failed to
establish that she engaged in the alleged conduct that serves as
the basis for the alleged retaliation.

6



the purpose of retaliating against her for exercising her free
speech rights. Wth no evidentiary connection whatsoever between
any actions that mght have been taken by this Defendant and
Plaintiff’s First Anmendnent free speech rights, reasonabl e persons
in the Defendant’s position at the relevant tine “could have
believed, in light of clearly established |aw, that [his] conduct

conported with established |legal standards.” See Stoneking v.

Bradford Area Sch. Dist., 882 F.2d 720, 726 (3d Cr. 1989), cert.
denied, 493 U S. 1044 (1990). Accordingly, Defendant WAltnman is
entitled to qualified inmunity. The Court dism sses all clains
agai nst him

B. First Amendnent Retaliation daint

Plaintiff al l eges that the Defendants violated her
constitutional rights by retaliating agai nst her for exercising her
First Amendnent right to free speech. Plaintiff alleges that the
Def endants engaged in a canpaign of harassnent as a result of
certain conduct and speech which they thought she engaged in.

The First Anmendnent protects public enployees fromretaliation
by their enployer. Under 42 U S C. 8 1983, a public enployee may
sue to enforce that protection if: (1) she spoke on a matter of

public concern; (2) her interest in that field outweighed the

2Count 1 brings a retaliation claim under 42 U S.C. § 1983
against the City of Reading and each of the individual Defendants
intheir official capacities. Count 2 brings the sanme retaliation
cl ai m agai nst the Defendants in their individual capacities.

7



governnment’s concern with the effective and efficient fulfill nment
of its responsibilities to the public; (3) the speech caused the
retaliation; and (4) the retaliatory acti on woul d not have occurred

but for the speech. Geen v. Philadel phia Housing Auth., 105 F. 3d

882, 885 (3d Cir. 1997).

The Court determnes that Plaintiff has failed to establish a
genuine issue of material fact to sustain her claim of First
Amendnent retaliation. Plaintiff has failed to adduce evidence
that she engaged in speech or conduct that is protected by the
First Amendnent. Furthernore, even if Plaintiff could establish
that she engaged in such speech or conduct, she has failed to
establish that the conduct was the substantial notivating factor
behind the allegedly retaliatory actions taken by the Defendants.

1. Pr ot ect ed Speech

In order to be considered protected speech under the First
Amendnent, the speech or activity engaged in nust address a natter

of public concern. Azzaro v. County of Allegheny, 110 F.3d 968,

976 (3d Cir. 1997). Speech addresses a matter of public concern
when it relates “to any matter of political, social, or other

concern to the comunity.”® 1d. at 977. However, regardl ess of

A public enployee’'s speech involves a matter of public
concern if it can ‘be fairly considered as relating to any matter

of political, social or other concern to the community.’” G een,
105 F. 3d at 885-86 (quoting Connick v. Mers, 461 U S. 138, 146
(1983)). In this respect, we focus on the content, form and

context of the activity in question. Connick, 461 U S. at 147-48;
Watters v. City of Phila., 55 F.3d 886, 892 (3d Gir. 1995). Speech
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t he subj ect of the all eged speech, a plaintiff nust actually engage
in the type of conduct protected fromretaliation under the First

Amendnent. Fogarty v. Boles, 121 F.3d 886, 887-88 (3d G r. 1997)

(dismssing retaliation claim based on allegation the enployer
believed plaintiff engaged i n the protected conduct where plaintiff
denied actually speaking to the press about the matter). A
retaliation claim cannot be based on speech or conduct if the
def endant erroneously believed that the plaintiff engaged in such

speech or conduct. |d.; Barkoo v. Melby, 901 F.2d 613, 619 (7th

Cr. 1990) (“[Plaintiff] provides no authority for the proposition
that her free speech rights are deprived in violation of 8§ 1983
when the speech at issue admittedly never occurred.”)

Here, Plaintiff alleges that the Defendants retali ated agai nst
her because of their perception that she engaged in speech or
conduct relating to tw public issues: the nunicipal trash
coll ection referendumand the proposal to abolish the Readi ng Area
Water Authority (“Authority”). She alleges that this speech and
conduct was protected by the First Arendnent. The primary incident
occurred in 1998, and related to Plaintiff’s role in organi zi ng and
overseeing a televised debate on the trash collection referendum

(Compl. T 22; Defs.” Ex. F (“Kelleher Dep.”) at 88, 90-91.)

in a formthat is not deemed a matter of public concern in one
cont ext does not becone a matter of public concern sinply because
it could be deened protected in a different context. See Connick,
461 U.S. at 148 n. 8.




Plaintiff testified in her deposition that her role in the debate
was helping to secure a debate representative for each side and
establishing rules regarding the format of the debate. (Kelleher
Dep. at 88.) Kelleher testified that while she was involved in
screening calls to put on the air, she only screened the calls to
ensure the remarks related to the debate topic, and not to
determ ne which side the caller intended to support. (ld. at 89-
90.) She testified that after the debate, she perceived that
Eppi hi mer was upset with her “because of the way the progranm ng
went.” (Ld. at 92.) Plaintiff did not appear on the debate or
speak to the Defendants on the issue at that tine.

In light of Plaintiff’s own testinony regarding the limted
nature of her activities in connection wth the debate, and her
testinony that she did not engage in the specific conduct that
purportedly notivated the Defendants to retaliate against her,
Plaintiff’s showng is insufficient to establish that she engaged
in conduct that is protected by the First Anmendnent. For exanpl e,
even if Plaintiff could show at trial that Eppihi ner becanme upset
W th her because he perceived that she barred call ers fromspeaki ng
agai nst the nmunicipal trash collection referendum Plaintiff’s own
deposition testinony that she did not engage i n such activity neans
that any actions taken on his part in retaliation for such conduct

woul d be based on a m staken belief as to what Plaintiff had done.
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Even if such conduct were protected,* the fact that Plaintiff did
not actually engage i n such conduct neans that the tel evi sed debate
i ncident cannot be the basis for Plaintiff’s First Amrendnent

retaliation claim?® See Barkoo, 901 F.2d at 6109.

Plaintiff’s evidence is simlarly insufficient concerning the
other alleged incident. Plaintiff alleges that in 1997, Eppi hi ner,
t hen a Council man, asked her to draft an ordi nance to abolish the
Authority. (Conpl. § 13.) Plaintiff alleges that she researched
the issue and | earned that abolishing the Authority woul d, anong
other things, place restrictions on the Cty' s sale of water to
outlying comunities and force the Gty to assune the Authority’s
bond debt. (1d. ¥ 14.) Wen Plaintiff informed Eppi hi ner of these
facts, he “began yelling at her, and saying that she was agai nst

him and he would have her fired.” (Ld. § 15.) Plaintiff’s

“‘Because the Court determines that the Plaintiff has failed to
establish a genuine issue of material fact as to whether she
engaged in the purportedly protected activity, it need not consider
t he | egal question of whether such conduct would be protected by
the First Amendnent.

*Plaintiff further testified in her deposition that she spoke
on the subject of nunicipal trash collection when she objectively
tol d Eppi himer the “pros and cons” of adopting such a plan. (Pl.’s
Resp. to Defs.’” Mdt. Ex. 1 (“Kelleher Verification”) ¥ 23.) This
speech, however, is not alleged in the Conplaint, and therefore is
not part of Plaintiff’'s retaliation claim here. Furt her nore,
Plaintiff fails to identify the specifics of that speech, such as
the tinme and place at which it took place or the circunstances in
which the speech was given. Even had Plaintiff included an
al l egation that she engaged in such speech, Plaintiff has provided
i nsufficient evidence to establish a genui ne i ssue of material fact
concerni ng whet her she engaged in speech that was protected.
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retaliation claim wth respect to this incident, is based on the
Def endant’ s perception that she was speaki ng against his position
on the abolition of the Authority.

Kel | eher testified in her deposition, however, that she nade
no such recomendation or criticism regarding the nerits of
Eppi hi mer’ s proposal to abolish the Authority. (Kelleher Dep. at
53-54.) Plaintiff admts that she did not have an opinion as to
whet her the authority should be abolished. (lLd.) She denies that
she did anything other than objectively relay the results of her
research to Eppi hiner. (Ld.) Because Plaintiff denies having
engaged in the speech that forns the all eged basis of Defendants’
alleged retaliatory notive, that speech cannot form the basis of
her retaliation claim

2. Nexus Between All eged Retaliation and Speech

Furthernore, even if Plaintiff could establish that she
engaged in protected speech and conduct, she has failed to
establish a connection between that speech and conduct and the
allegedly retaliatory conduct by the Defendants. A plaintiff nust
show that her protected activity was a substantial or notivating

factor in the actions alleged to be retaliatory. Anderson v.

Davila, 125 F.3d 148, 161 (3d Cr. 1997). Even assum ng t hat
Plaintiff engaged in protected activity, Plaintiff has failed to

neet her burden to show that the protected activity was a
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substantial or nmotivating factor in the alleged retaliatory
actions.

Inthis case, Plaintiff alleges that the Defendants engaged in
a canpaign of harassnent that included a host of different
retaliatory actions: (a) Plaintiff’s one-week suspension; (b)
Plaintiff’s I ock-out fromCty Hall during her suspension; (c) the
retrieval and reading of Plaintiff’s e-mails; (d) dissem nation of
her e-mail nmessages to the nedia; (e) dissem nation of the ethics
conplaint to the nedia; (f) public comments regarding Plaintiff’s
suspension; (g) refusal to issue Plaintiff a parking permt; (h)
refusal to pay Plaintiff additional salary allotted by the Gty
Council; and (i) initiation of runors of Plaintiff’'s extramarital

affairs.®

®Because the Court determnes that Plaintiff has failed to
establish a genuine issue of material fact with respect to there
being a retaliatory notive, it is unnecessary to exam ne in detai
t he evidence that such retaliation took place at the hands of the
Def endants. The Court notes, however, that in several respects,
Plaintiff’s evidentiary showing is insufficient to establish
genui ne issues of material fact.

For exanple, Plaintiff points to no adm ssible evidence that
she was actually | ocked out of either the building (after hours) or
t he comput er systemduring the rel evant period. Although Plaintiff
testified in her deposition that Council man Wal t man ordered her to
be locked out of City Hall and the conmputer system and that
Eppi hi mer did so, (Kelleher Dep. at 282-88), Plaintiff admts that
she had no personal know edge of M. Waltman having tol d Def endant
Eppi himer to lock Plaintiff out of Cty Hall. (Kelleher Dep. at
288.)

Simlarly, Plaintiff provides no adm ssible evidence that
Def endants actually dissemnated the e-mails. Plaintiff provides
a staterment in her Verification that Don Kaiser, a television news
reporter, “sent [a copy of] the e-mails and ethics conplaint to ne
after | agreed to trim off the header. | | ooked at the header
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before | trimed it off, and saw that the facsim !l e had been sent

fromthe Mayor’'s office, . . .7 (Kel l eher Verification f 58.)
However, this account of events is contradicted by her prior
deposition testinony, in which she indicated that “. . . Kaiser and

Weiler. . . told ne they received copies of the conplaint.

It was faxed. And al though they, let’s say, trimed the |ead
what ever you call that section at the top, they didtell nme that it
was from the mayor’s office.” Plaintiff also testified in her
deposition that she never saw any copy of the ethics conplaint with
any fax identifier on it. (Kelleher Dep. at 238, 324-26). G ven
the conflict in testinony, it is appropriate to disregard the
subsequent verification statenent, because on a notion for summary
judgnment, a court may properly refuse to consider testinony
presented in an affidavit when the non-novant’s affidavit
contradicts, without satisfactory expl anation, testinony previously
provided in deposition. See Martin v. Merrell Dow Pharnaceuticals,
Inc., 851 F.2d 703, 706 (3d Cir. 1988) (“The objectives of summary
j udgnment woul d be seriously inpaired if the district court were not
free to disregard the conflicting affidavit.”) Furthernore,
Plaintiff’s statenments as to what Kai ser and Wil er told her about
the origins of the e-mails (that they came fromEppi hinmer’s office)
are i nadm ssi bl e hearsay.

Moreover, Plaintiff fails to establish that all of the
allegedly retaliatory actions were sufficiently serious enough for
purposes of the retaliation claim In a First Anmendnent
retaliation case, the alleged retaliatory action itself does not
have to infringe on a federally protected right independent of the
First Anmendnent. See Perry v. Sinderman, 408 U. S. 593, 596-98
(1972) (“[E]Jven though a person has no “right” to a valuable
governnental benefit and even though the governnent may deny him

the benefit for any nunber of reasons, . . . [the governnment] may
not deny a benefit to a person on a basis that infringes his
constitutionally protected interests . . . his interest in freedom
of speech.); see also Rutan v. Republican Party of Illinois, 497

U S 62, 76 n.8 (1990).

Neverthel ess, while the actions taken do not independently
need to violate a constitutional right, not every action of
harassnment is actionable under 8§ 1983 in a retaliation case.
Rat her, the actions nmust be such that they would “deter a person of
ordinary firmess” from exercising her First Amendnment rights.
Suppan v. Dadonna, 203 F.3d 228, 235 (3d Cr. 2000). “[I]n the
field of constitutional torts de mnims non curat |lex. Section
1983 is a tort statute. A tort to be actionable requires injury.
It would trivialize the First Arendnment to hold that harassnent for
exercising the right of free speech was al ways acti onabl e no matter
how unlikely to deter a person of ordinary firmess from that

14



Exam ni ng the evidence in the record, however, the Court can
identify no adm ssible evidence that draws a connection between

Plaintiff’s alleged speech and conduct in 1997 and 1998, and the

exercise . . Suppan, 203 F.3d at 235 (quoting Bart v. Telford,
677 F.2d 622, 625 (7th Cr. 1982)).

Several of the retaliatory actions likely do not pass the
Suppan test. For exanple, Plaintiff alleges that the Defendants
nmonitored and screened her private e-mails, yet she adduces no
evi dence to denonstrate that such correspondence was confidential .
In fact, Plaintiff admts that she signed a statenent saying that
she received and read a copy of the Cty’'s usage guidelines, which
specifically reserve the City's right to read and nonitor e-nmai
communi cat i ons. (Kell eher Dep. at 430-33; Defs.’ Ex. T
(“Guidelines.”) Plaintiff also does not dispute that such
moni toring has occurred on other occasions with other enployees.
(Defs.” Ex. C (“Tangredi Dep.”) at 121-24.) Gven that Plaintiff
was clearly subject to such nonitoring, had notice of such
nonitoring, and that such nonitoring had occurred before wth
anot her enpl oyee, the action seens far less likely to deter a
person of ordinary firmess from the exercise of protected
activity.

Simlarly, Plaintiff alleges that the Defendants deni ed her a
dashboard parking permt. However , notw t hstandi ng her
unsubstantiated claimthat it “is undisputed that free parking is
one of the fringe benefits of fulltinme enployees of the Cty of

Reading who work in Cty Hall,” (Pl.”s Resp. at 12), Plaintiff
adduces no evidence, and there is no evidence in the record, which
establishes such an entitlenent. Plaintiff, in fact, did not
receive a new permt until after the Cty Council passed an
ordinance granting parking passes to the Gty Council and

enpl oyees, thus suggesting that she was not entitled to such a
permt. (See Kelleher Dep. at 418.) Furthernore, Plaintiff’s
primary grievance is the | arge nunber of parking tickets that she
received; yet Plaintiff received tickets for parking in areas where
she admts she did not know whet her the dashboard permts all owed
for the waiver of the parking rules. (See Kel |l eher Dep. at 426-
27.) In light of Plaintiff’s failure to adduce evidence that she
was entitled to such a permt and that such a permt would have
prevented all of her parking tickets, it is unlikely that such a
deni al of the permt would deter a person of ordinary firmmess from
engagi ng in protected conduct.
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alleged retaliatory actions that form the “canpaign of
harassnent.”’ None of the deposition testinony or the docunentary
evi dence establi shes such a connection. Plaintiff argues that this
connection can be inferred fromthe series of retaliatory actions
t hensel ves; however, this kind of <circular reasoning sinply
underscores the fact that there is no genuine issue of nmateria
fact wth respect to a nexus between the protected conduct and the
retaliation. In the absence of sone other type of evidence, this
inference is not one that can be supported solely by the all eged
“retaliatory canpaign.” This is particularly true in |ight of
Plaintiff’s failure even to adduce evidence to support that all of
the actions took place.

Moreover, the large gap in tinme between the allegedly
protected speech (in 1997 and 1998) and the alleged retaliatory
activities (in 2000 and later) cuts against Plaintiff’s position
that the Defendants’ actions were notivated by a retaliatory

notive.® Tenporal proximty between the protected activity and the

Plaintiff does point to statements that tend to indicate
Eppi hiner’s desire to see Plaintiff termnated as the City Cerk
(Kel l eher Dep. at 84.) However, these statenents, even if
adm ssible, are insufficiently connected to Plaintiff’s speech in
1997 and 1998. Moreover, the statenents are an insufficient basis
upon which to infer that Defendants engaged in particular
activities for the purpose of retaliating against her.

8The only exception is that the alleged spreading of runors
took place closer in time to Plaintiff’'s allegedly protected
speech. However, Plaintiff has adduced no adm ssi bl e evi dence t hat
ei t her individual Defendant was responsi ble for spreadi ng any such
runmors. Plaintiff states that “I believe that M. Eppihiner was
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allegedly retaliatory actionis afactor to consider inretaliation

cases. See G immv. Borough of Norristown, No.O01l-CV-431, 2002 U. S.

Dist. LEXIS 3954, at *83 (E.D. Pa. Mar. 11, 2002) (citing Farrel

v. Planters Lifesavers Co., 206 F.3d 271, 279-80 (3d Cr. 2000)

(noting that tenporal proximty has probative value in retaliation
cases, but that other evidence suggesting a causal connection
bet ween protected activity and allegedly retaliatory action may be

considered)); Krouse v. Anerican Sterilizer Co., 126 F.3d 494, 503

(3d Cr. 1997) (noting that if timng alone could ever be
sufficient to establish a causal link, the timng of the alleged
retaliatory action nust be "unusually suggestive" of retaliatory

notive); see generally Russoli v. Salisbury Twp., 126 F. Supp. 2d

821, 855 (E.D. Pa. 2000).
Accordingly, judgnent on the retaliation clains is granted in
favor of the Gty of Reading and the individual Defendants in their

of ficial and individual capacities.

responsi ble for these runors [of extramarital affairs] because a
variety of people told ne that they heard that he was spreading t he
runors.” (Kelleher Verification § 13.) Plaintiff also discusses
at length in her deposition the various runors. (Kelleher Dep. at
58-77.) However, Plaintiff provides no testinony fromany of the
i ndi vidual s that all egedly heard M. Eppi hi mer nake such statenents
or otherwi se had personal know edge that he spread the runors.
Plaintiff has |i kew se provided i nsufficient evidence upon which to
infer that Eppihimer was responsible for starting them
Accordingly, the Court has not considered the runors as part of
Plaintiff’s contention that there was a retaliatory notive behind
the all eged “canpai gn of harassnent.”
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C. Conspiracy Cd ai ns®

Plaintiff also alleges that the Defendants conspired to
violate her First Amendnent rights. To denonstrate a conspiracy
under § 1983, a plaintiff nmust show (1) there was a single plan,
the essential nature and general scope of which [was] known to each
person who is to be held responsible for its consequences; (2) the
purpose of the plan was to violate a constitutional right of the
plaintiff; (3) an overt act resulted in an actual deprivation of
the plaintiff’s constitutional rights; and (4) the constitutional
violation was the result of an official custom or policy of the

muni ci pality. Sieger v. Township of Tinicum G v.A No.89-5236,

1990 W. 10349, at *2 (E.D. Pa. Feb. 6, 1990).

As discussed above, Plaintiff has failed to denonstrate the
deprivation of a constitutional right, because she has failed to
denonstrate retaliation under the First Amendnent. Accordingly,
her conspiracy clains fail, and Defendants are entitled to judgnent
on those cl ai ns.

D. | nvasi on of Privacy daim

Plaintiff’s final count is a claim for invasion of privacy
agai nst Defendant Cransey in his individual capacity. Pennsylvania

| aw provi des four theories on which a clai mof invasion of privacy

°Count 3 brings a conspiracy claim under 42 U S C § 1983
agai nst the City of Reading and the individual Defendants in their
official capacities. Count 4 brings the sane conspiracy claim
agai nst the individual Defendants in their individual capacities.
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can be based: (1) intrusion upon seclusion; (2) appropriation of
name and |ikeness; (3) publicity given to private life; and (4)
publicity placing a person in false light. Smth, 112 F. Supp. 2d
at 434. Plaintiff’s claim proceeds on the “intrusion upon
seclusion” and “publicity givento private life” theories. For the
reasons that follow, the Court determnes that Defendant is
entitled to judgnent on this Count.
The Pennsylvania courts have adopted section 652B of the

Rest at enent (Second) of Torts which provides:

One who intentionally intrudes, physically or

ot herwi se, upon the solitude or seclusion of

another or his private affairs or concerns, is

subject toliability to the other for invasion

of his privacy, if the intrusion would be

highly offensive to a reasonabl e person.

Restatenent (Second) of Torts 8 652B (1976); Harris v. Easton

Publ’g Co., 483 A 2d 1377, 1383 (Pa. Super. Ct. 1984). The

i nvasi on may take various forns including: (a) physical intrusion
into a place where the plaintiff has secluded herself; (2) use of
the defendant’s senses to oversee or overhear the plaintiff’'s
private affairs; or (3) sonme other form of investigation into
plaintiff’s private concerns. Restatenent (Second) of Torts § 652B
cm. b (1976); Harris, 483 A 2d at 1383. Defendant is subject to
l[iability under this section only when he has intruded into a
private place, or has otherw se invaded a private seclusion that
the plaintiff has thrown about her person or affairs. Restatenent

(Second) of Torts 8 652B cnt. c (1976). There is no liability
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unless the interference wth the plaintiff’s seclusion is both
substantial and highly of fensive to the ordi nary reasonabl e person.

ld. cm. d; Borse v. Piece Goods Shop, Inc., 963 F.2d 611, 621 (3d

Cr. 1992).

Def endant first contends that Plaintiff had no expectation of
privacy with respect to her e-mail conmunications. Sonme courts
have held that there is no reasonabl e expectation of privacy in e-

mai | communi cations. See Snyth v. Pillsbury Co., 914 F. Supp. 97,

101 (E.D. Pa. 1996) (“[Unlike urinalysis and personal property
searches, we do not find a reasonabl e expectation of privacy in e-
mai | conmuni cations voluntarily mnade by an enployee to his
supervi sor over the conpany e-mail system notw thstandi ng any
assurances that such communications would not be intercepted by

managenent.”); see also Commobnwealth v. Proetto, 771 A 2d 823, 827,

830-31 (Pa. Super. C. 2001) (rejecting crimnal defendant’s
chal | enge under the Fourth Amendnent that e-mail evidence used
against him at trial was inproper). Snyth and Proetto do not
necessarily foreclose the possibility that an enpl oyee m ght have
a reasonable expectation of privacy in certain e-nai

conmmuni cat i ons, depending upon the circunstances of t he
communi cation and the configuration of the e-mail system See,

e.qg., MlLaren v. Mcrosoft Corp., No.05-97-00824-CV, 1999 Tex. App.

LEXI S 4103, at *10-12 (Tex. C. App. My 28, 1999) (exanining the
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configuration of the conpany e-mail systemto determne if there
was an expectation of privacy).

In this case, however, the uncontroverted evidence
denonstrates that Plaintiff did not have a reasonabl e expectation
of privacy with respect to her e-mail. The City' s Quidelines
regardi ng the expectation of privacy of e-mail nessages, which are
uncontroverted, explicitly informed enployees that there was no
such expectation of privacy:

Messages that are created, sent, or received

using the Cty's e-mail system are the

property of the Cty of Reading. The Gty

reserves the right to access and di scl ose the

contents of all nessages created, sent, or

received using the e-mail system The E-nmai

system is strictly for official Cty of

Readi ng nmessagi ng.
(Defs.” Ex. T (“CGuidelines”)). Plaintiff signed an acknow edgnent
that she had received and read the Cuidelines on Septenber 16
1999. (Ild.; Kelleher Dep. at 431-33.) Although Plaintiff contends
t hat ot her enpl oyees were not subject to such review, she adduces
no evidence to support her allegations, and, in fact, Defendant
presents evidence, again uncontroverted, of at |east one other
instance in which an enployee had his e-mail comunications
nonitored and reviewed. (Defs.” Ex. C (“Tangredi Dep.”) at 131-
32.) It is clear fromthe undi sputed evidence in the record that

there is no genuine issue of material fact, and that the Plaintiff

clearly | acked a reasonabl e expectation of privacy with respect to
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her e-mail communi cations on the City of Reading’s e-mail system
See Snyth, 914 F. Supp. at 101.

Aside fromthe e-mail communications, Plaintiff alleges that
Def endant “di ssem nated i nformati on about the executive session in
which it was decided to suspend her w thout pay for one week;
and/ or dissem nated information about the Ethics Conplaint which
had been | odged against her.” (Conmpl. ¢ 109.) Whet her these
all egations are sufficient to support the intrusion upon secl usion
cl ai mdepends on whether Plaintiff had a reasonabl e expectati on of
privacy in this infornmation. Plaintiff alleges that the
information involved was not part of the public record, and that
she therefore had a reasonable expectation of privacy in this
information.® However, Plaintiff adduces no evidence to support
her contention that she had a reasonabl e expectation of privacy in
this information. Although she testified in her deposition that
Mayor Eppi hi mer had previously said that the reasons that he fired
an enployee were confidential, such evidence does not tend to
denonstrate that her being disciplined by a different body — here,

the Gty Council —is simlarly confidential.

01f, for exanple, this informati on was deened to be part of
the public record, then there could be no intrusion upon secl usion
for publicizing the information. Restatenent (Second) of Torts §
652B cnt. c.
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Simlarly, Plaintiff’s privacy claimfails under the publicity
of private life theory. Section 652D of the Restatenent (Second)
of Torts states:

One who gives publicity to a natter concerni ng

the private life of another is subject to

liability to the other for invasion of his

privacy, if the matter published is of a kind

that (a) would be highly offensive to a

reasonabl e person, and (b) is not of

| egitimate concern to the public.
Rest at enent (Second) of Torts 8 652D; Harris, 483 A 2d at 1384. To
state a cause of action, the plaintiff nust prove that the
def endant (1) publicized (2) private facts (3) that woul d be highly
offensive to a reasonable person, and (4) are not of legitinmate
concern to the public. 1d. The publicity elenent requires that
the matter be communicated “to the public at large, or to so many

persons that the matter nust be regarded as substantially certain

to beconme one of public know edge.” Kryeski v. Schott d ass

Techs., Inc., 626 A 2d 595, 601 (Pa. Super. C. 1993) (quoting

Rest at enent (Second) of Torts § 625E (1976)); Harris, 483 A 2d at
1384. Disclosure of information to only a small nunber of people

is insufficient to constitute publicity. See Kryeski, 626 A 2d at

602 (disclosure to tw peopleis insufficient); Harris, 483 A 2d at
1384 (disclosure to one person is insufficient).

To deternmine if facts are “private facts,” the line is drawn
“when the publicity ceases to be the giving of information to which

the public is entitled, and becomes a norbid and sensati onal prying
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into private lives for its owmn sake, with which a reasonabl e nenber
of the public, with decent standards, would say that he had no
concer n. The Iimtations, in other words, are those of common
decency. . . .” Restatenent (Second) of Torts 8 652D cnt. h

Inthis case, Plaintiff adduces no evi dence denonstrating that
the fact of her suspension by the Gty Council constitutes private
information, the publication of which would offend standards of
decency. Plaintiff has cited no evidence denonstrating that she
had any expectation of privacy in this information, which rel ated
to her professional conduct in the course of her job as the clerk
for the City Council

Furt her nor e, even if Plaintiff did adduce evidence
establishing that she had a privacy right in the fact of her being
suspended by the Cty Council, or that the fact of her suspension
constituted private facts the disclosure of which would represent
an intrusion into her private life, she has adduced no evi dence
t hat Def endant Cransey, the only Defendant remaining in this Count,
took any action to publicize or distribute the information.
Plaintiff’s only evidence is testinony from her deposition that
Cransey spent a great deal of tinme with Myor Eppi hiner. Such
evidence is insufficient to support an inference that proves
Plaintiff’s position.

For these reasons, the Court grants judgnent in favor of

Def endant Cransey as to the invasion of privacy clains.
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I'1'1. Conclusion

For all of the above reasons, the Court grants Defendant
VWaltman’s Mdtion for Summary Judgnent and Defendants City of
Readi ng, Joseph Eppi hinmer, and Kevin Cransey’s Mition for Sunmary
Judgnent. The cl ai ns agai nst Def endant WAl t man are di sm ssed under
the doctrine of qualified immunity. Judgnent is entered in favor
of the remai ning Defendants on all of the remaining clains.

An appropriate Order follows.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

LI NDA KELLEHER
Cvil Action
V.
No. 01-3386

N N N N N

CITY OF READI NG ET AL.

ORDER
AND NOW this day of May, 2002, upon consideration
of Defendants’ Unopposed Motion to File Reply Brief (Doc. No. 26),
| T IS HEREBY ORDERED that said Mdtion is GRANTED and the Reply
Brief is filed herewith. |IT IS FURTHER ORDERED t hat :

1. Upon consideration of Plaintiff's Mtion to Anmrend
Response to Def endants’ Mtion for Summary Judgnent (Doc.
No. 28), and the response thereto, said Motion i s GRANTED
and the Response is considered AMENDED as specified by
Plaintiff.

2. Upon consi derati on of Defendant Jeffrey Waltman’s Moti on
for Summary Judgnent (Doc. No. 16), and all responsive
and supporting briefing, |IT IS HEREBY ORDERED t hat said
Motion is GRANTED. Al clains agai nst sai d Def endant are
DI SM SSED under the doctrine of qualified imunity.

3. Upon consi derati on of Defendants City of Readi ng, Joseph
D. Eppihiner, and Kevin Cransey’'s Mtion for Sunmmary
Judgnent (Doc. No. 21), and all responsive and supporting

briefing, IT IS HEREBY ORDERED that said Mdtion is



GRANTED. Judgnent is ENTERED i n favor of sai d Defendants

on all remaining counts.

BY THE COURT:

John R Padova, J.



