IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

ROBERT E. WRI GHT, SR : CIVIL ACTI ON
V. :
MONTGOMERY COUNTY, et al. NO. 96-4597

MEMORANDUM AND ORDER

HUTTON, J. May 20, 2002

Upon consideration of Plaintiff's Pre-Trial Memorandum (Docket No. 52), Defendants
Supplemental Pre-Trial Memorandum (Docket No. 206), and the Motions in Limine filed by the
parties to date, the Court issues the following Memorandum and Order.

. BACKGROUND

On June 25, 1996, Plaintiff Robert E. Wright, Sr. ("Wright” or “Plaintiff”) brought this
employment discrimination action against Defendants Montgomery County, Richard S. Buckman,
Commissioner of Montgomery County and Joseph M. Hoeffel, 111, Commissioner of Montgomery
County ("Montgomery County Defendants’ or "Defendants’). All that remains of the Plaintiff's
complaint isaclaim of retaliation for protesting against his own mistreatment

for being amember of aracial minority brought under 42 U.S.C. § 1981.



1. DISCUSSION

A. Section 1981 daim

Section 1981 provides in relevant part that:

All persons within the jurisdiction of the United States
shall have the same right in every State and Territory
to make and enforce contracts, to sue, be parties,

gi ve evidence, and to the full and equal benefit of al

| aws and proceedi ngs for the security of persons and
property as is enjoyed by white citizens, and shall be
subject to |like punishnent, pains, penalties, taxes,

i censes, and exactions of every kind, and to no other.

42 U.S.C. 1981(a) (1994). Al though 81981 has proven effective in
battling discrimnation, its scope is limted to cases of race

discrimnation. Saint Francis College v. Al -Khazraji, 481 U S.

604, 613 (1987). Thus, these sections nmay only be invoked when
discrimnation is all eged against "identifiable classes of persons
who are subjected to intentional discrimnation solely because of
their ancestry or ethnic characteristics.” 1d. "Congress anended
8§ 1981 in 1991 to allow suits for workplace harassnent. See 42
U S C 81981(b). “[ Accordingly, c]lains of a hostile working
environment that arise after 1991 are ... actionable under 8§

1981.” Sinpson v. Martin, Ryan, Andrada & Lifter, No. C V. A

96- 4590, 1997 W 542701, at * 3 (N.D. Ca. Aug. 26, 1997)
(citations and footnote omtted). Retaliation clains are also

actionabl e under 1981. Patterson v. Augat Wring Sys., Inc., 944

F. Supp. 1509, 1519-21 (M D. Ak. 1996); see Freeman v. Atlantic

Ref. & Mktg. Corp., No. CV.A 92-7029, 1994 W 156723, at * 8

(E.D. Pa. Apr. 28, 1994) ("Section 1981's prohibitions against
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di scrim nation extend to the sane broad range of enpl oynent actions
and conditions as in Title VI1."7).1

1. Retaliation

To nmake out a prima facie case of retaliation, the Plaintiff
must show that: (1) he engaged in protected conduct; (2) his
enpl oyer took adverse action against him and (3) there was a
causal |ink between the protected conduct and the adverse action.

Kohn v. Lemmon Co., Civ.A No.97-3675, 1998 W. 67540, *5 (E. D. Pa.

Feb. 18, 1998) (citing Kachmar v. SunGard Data Sys., Inc., 109 F. 3d

173, 177 (3d Cr. 1997)). Protected activity consists of
opposition to conduct prohibited by Title VII or participation in
an investigation of or proceeding regardi ng such conduct. See 42

U S.C. § 2000e-3(a); Walden v. Georgia-Pacific Corp., 126 F. 3d 506,

513 n.4 (3d Cr. 1997) (grievances about working conditions not
protected activity when they do not concern acts nmade unl awful by

Title VII), cert. denied, 118 S.Ct. 1516 (1998); Summer v. United

States Postal Service, 899 F.2d 203, 208 (2d Gr. 1990) (Title VII

“prohibits enployers fromfiring workers in retaliation for their

Title VII’s § 2000e-2(a)(1) states:

It shall be an unlawful employment practice for an
employer —to fail or refuse to hire or to discharge

any individual, or otherwise to discriminate against
any individual with respect to his compensation, terms,
conditions, or privileges of employment, because of
such individual’s race, color, religion, sex, or

national origin.

Title VII of the Civil Rights Act of 1964, 42 U.S.C. § 2000e-2(a)(1).
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opposi ng di scrimnatory enploynent practices”). To establish the
requi site causal connection, a plaintiff nust proffer evidence
“sufficient to raise the inference that [his] protected activity

was the |likely reason for the adverse action.” Zanders v. Nati onal

R R _Passenger Corp., 898 F.2d 1127, 1135 (6" Gir. 1990) (citing

Cohen v. Fred Meyer, lInc., 686 F.2d 793, 796 (9'" Cr. 1982)).

Plaintiff nmust also show that the persons who took the adverse
enpl oynent action agai nst him knew of the protected activity and

acted with a retaliatory notive. GCemmel |l v. Meese, 655 F. Supp

577, 582 (E.D. Pa. 1986).

After the plaintiff mkes a prima facie showng, a
presunption of retaliation arises that shifts the burden of
production to the enployer to rebut the prima facie case by
produci ng “cl ear and reasonably specific” evidence that its actions

were taken for legitimte, nonretaliatory reasons. Texas Dep’'t of

Community Affairs v. Burdine, 450 U S. 248, 258 (1981). If an

enpl oyer neets its burden of articulating a non-retaliatory reason,
the burden of production shifts back to the plaintiff, who “nust
have the opportunity to denonstrate that the proffered reason was
not ... true." |d. at 256. The plaintiff's burden of production
"merges with the ultimate burden of persuading the court that he
has been the victim of intentional discrimnation.” 1d. The
plaintiff can neet the burden "either directly by persuading the

court that a discrimnatory reason nore likely notivated the
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enpl oyer or indirectly by showing that the enployer's proffered
explanation is unworthy of credence.” Id. (citing MDonnell

Douglas Corp. v. Geen, 411 US. 792, 804-05 (1973)). If he

successfully shows that a retaliatory notive played a notivating
part in an adverse enploynent decision, the enployer can
neverthel ess avoid liability by denonstrating by a preponderance of
the evidence that it would still have taken the sanme action absent

retaliatory notive. See Price Waterhouse v. Hopkins, 490 U S. 228,

252-53 (1989); Berger v. Iron Wrkers Reinforced Rodnen, Loca

201, No. 97-7019, 1999 W 169431, at *12 (D.C.Cr. Mar.30, 1999).
B. Imunity

The Defendants are not inmmune from suit in this § 1981
retaliation claim First and forenost, the Court is unaware of any
court dism ssing such a claimbased on either absolute imunity or
qualified inmmunity. Second, if this Court were to apply the
rational e applied by courts to 8§ 1983 clains to this case, the
Court still finds that the Defendants' are not entitled to
immunity. No Court has held that a | ocal governnent is i nmune from
a civil rights suit. The Suprenme Court has held that [ ocal
| egislators are absolutely i mune fromsuit under 8 1983 for their

| egi sl ative acts. See Bogan v. Scott-Harris, 118 S.CG. 966, 970

(1998). “Whether an act is legislative turns on the nature of the
act, rather than on the notive or intent of the official performng

it.” 1d., at 973. |In Bogan, Mayor Bogan proposed a budget that
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froze the salaries of all nunicipal enployees and elim nated one
hundred thirty-five city positions. 1d., at 969. As part of this
package, Bogan called for the elimnation of the Plaintiff's
position. 1d. Because "the ordinance, in substance, bore all the
hal | marks of traditional |legislation," the Court granted absol ute
immunity w thout determ ning whether the character of the action
was legislative. |[d., at 973.

In the present case, absolute i munity does not apply, because
the decision to termnate the Plaintiff as Director of Montgonery
County Departnent of Housing Services (“MDHS') was not a
| egi slative act. The Defendant Comm ssioners' decision to
termnate the Plaintiff did not bear any of the hallmarks of
traditional |egislation. Moreover, the character of the Defendant
Comm ssioners' actions does not entitle them to |I|egislative
immunity. This Court has found that a genuine issue exists as to
whet her the Defendant Conm ssioners termnated the Plaintiff from
his position as Director of Montgonery County Departnment of Housi ng
Services ("MDHS') because the Plaintiff conplained of his
m streatnment for being a nenber of racial mnority.

I ndi vi dual governnent officials engaged in discretionary
functions enjoy qualified immunity fromsuits when "their conduct
does not violate clearly established statutory or constitutional
rights of which a reasonabl e person woul d have known.” Sherwood

v. Mulvihill, 113 F.3d 396, 398-99 (3d Cr. 1997) (quoting Harl ow
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v. Fitzgerald, 457 U. S 800, 818, 102 S.Ct. 2727, 73 L.Ed.2d 396

(1982)). The question is whether a reasonabl e comm ssioner in the
Def endants' position could have believed their conduct was | awful
in view of clearly established |law and the information they

possessed. See Parkhurst v. Trapp, 77 F.3d 707, 712 (3d G r. 1996).

In this case, a conm ssioner who takes retaliatory action
agai nst a subordi nate for speaki ng out agai nst his own m streat nent
for being a nenber of a racial mnority would be violating a
clearly established right of which a reasonabl e conm ssi oner woul d

be aware. See, e.qg., Watters v. City of Phil adel phia, 55 F. 3d 886,

892-93 (3d Cir. 1995); Bennis v. Gable, 823 F.2d 723, 733 (3d Grr.

1987) (right not to be subjected to adverse enploynent action in
retaliation for engaging in protected First Amendnent activity).

C. Punitive Damages

Conpensat ory damages for nental anguish, as well as punitive
damages, are recoverable in certain circunstances under § 1981.

United States v. Burke, 504 U. S. 229, 240 (1992) (citing Johnson v.

Rai | way Express Agency, Inc., 421 U S. 454, 460 (1975). To recover

punitive damages, a plaintiff nust show that a defendant (1)
intentionally retaliated against him and (2) did it "with malice
or with reckless indifference to the federally protected rights of
an aggrieved individual." 42 U S.C. 8§ 198la(b)(1).

In Newport v. Fact Concerts, Inc., 453 U S. 247 (1981), the

Suprene Court held that a nunicipality (as opposed to an i ndi vi dual
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defendant) is imune fromliability for punitive danmages under

§ 1983. Newport, 453 U. S. at 269-270. A significant part of the
Court's reasoning was that deterrence of constitutional violations
woul d be adequately acconpli shed by all owi ng punitive damge awar ds
directly agai nst the responsi bl e individuals. The Court expl ai ned:

Moreover, there is available a nore effective neans

of deterrence. By allowing juries and courts to

assess punitive damages in appropriate circunstances

agai nst the offending official, based on his personal
financial resources, the statute [§ 1983] directly
advances the public's interest in preventing repeated
constitutional deprivations. |In our view, this

provi des sufficient protection against the prospect

that a public official nay conmt recurrent constitutional
viol ati ons by reason of his office.

Newport, 453 U. S. at 269-270.

Simlarly, in Carlson v. Geen, 446 U S. 14 (1980), the
Suprene Court stated that punitive danages woul d be avail able in an
action against federal officials directly under the Eighth
Amendnent, partly on the reasoning that since such damages are
avai |l abl e under § 1983, it would be anomalous to allow punitive
awar ds agai nst state officers but not federal ones. 1d., at 22,

and n. 9. See also Adickes v. Kress & Co., 398 U. S. at 233

(Brennan, J.,concurring and dissenting); Carey v. Piphus, 435

U S. 247, 257, n. 11 (1978); Johnson, 421 U S. at 460 (punitive
damages avail able under 42 U S.C. § 1981). Thus, the Court finds
t hat al t hough Montgonmery County is inmmune from punitive damages,

t he Def endant Comm ssioners are not afforded such protection.
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D. Wtnesses

In their Pre-Trial Menoranda, the parties have identified
numerous Wi tnesses that they intend to call at trial. Below the
Court finds that these witnesses fit into one of four categories:
(1) Relevant; (2) Irrelevant; (3) Cunul ative; or (4) Irrel evant and
Cunul ati ve. All parties to the action are deened relevant.
O herwi se, those witnesses found to be relevant as to liability or
damages are indicated as such.? Only wi tnesses that this Court has
found to be rel evant as indicated bel ownay be called during trial.
All other witnesses are prohibited from being called during this
trial absent a renewed proffer acceptable to the Court after all
W tnesses presently determned by the Court to have relevant
testi nony have testified.

1. Plaintiff's Wtnesses

Regarding the Plaintiff's witnesses as indicated in his Pre-

Trial Menorandum the Court finds as summari zed bel ow

*The Court uses the following abbreviations: (1) “L” for Liability; and (2) “D” for
Damages.
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Robert E. Wright, Sr. Relevant, Plaintiff
Sheilah Wright Relevant (L)

Mario Mele Relevant, Defendant
Richard Buckman Relevant, Defendant
Joseph Hoeffel Relevant, Defendant
Michagl Marino Irrelevant

Oscar Vance Relevant (L)

Nick Melair Relevant (L)

Harry Payne Relevant (L)
William Hannesberry Irrelevant

Victor Depollo Irrelevant

Karen Washington Irrelevant

Richard Bylar Irrelevant

Patrick Borden Irrelevant

Terrence McMullen Irrelevant

Doug Detwiler Irrelevant

Stephanie Coleman Irrelevant

David Wheeler Irrelevant

John Q. Bingaman Irrelevant

Marvin Pierce Irrelevant

George Schlossher Irrelevant

Charles Nahill Irrelevant

Jay Moyer Relevant (L)

Denise Neuschwander Relevant (L)

Kathy Smith Irrelevant

Bill Hitchcock Irrelevant
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Lillian Ritts Irrelevant
Nancy Shearer Irrelevant
Rena Singer Relevant (L)
Ken Delanian [rrelevant
Vincent Cirillo Irrelevant
Marie Kavanaugh Irrelevant and Cumulative
Jon Fox Relevant (L)
Don Polce Irrelevant and Cumulative
Thomas Stone Relevant (L)
Joseph Pizonka Relevant (L)
Harry Massler Relevant (L)
Jim Jerla Irrelevant
Grace DelBono Irrelevant
John Sgarlata Relevant (L)
Jonh DePaull Relevant (L)
Frank Lalley Irrelevant
Dr. Michagl Mash Relevant (D)
Dr. William Rodgers Relevant (D)
Dr. Patrick McDonough Relevant (D)
Dr. Harold Byron Relevant (D)
John Markley Irrelevant
Jane Markley Irrelevant
Rev. Dr. Mickarl D. Thomas Relevant (D)
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2. Defendants’ Wtnesses

Regar di ng Def endant s’
Suppl enental Pre-Tri al

bel ow

Menor andum

witnesses as indicated in their

the Court finds as summari zed

Frank Aiello

Cunul ati ve

Janesetta Arthur

Cunul ati ve

Sal vatore Bell o

Rel evant

(L)

Beneficial National Bank,

cor por at e desi gnee

Cunul ati ve

Patri ck Borden

Irrel evant and Cunul ati ve

M chael Brescia Cunmul ati ve
Ri chard Buckman Rel evant, Defendant
Nora Butl er I rrel evant
Dr. Harold Byron I rrel evant

CityBank Credit Card Division,

cor por at e desi gnee

Irrel evant and Cunul ati ve

Dr. Gordon d enent

Irrel evant

Coast al Federal Mortgage Co.,

cor por at e desi gnee

Cunul ati ve

St ephani e Col eman

Irrel evant and Cunul ati ve

Commer ce Bank, corporate

desi gnee

Rel evant

(L)

Commonweal t h Bank, corporate

desi gnee

Cunmul ati ve
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CoreStates Bank (d/b/a First

Cunul ati ve

Uni on), corporate designee
Lawrence T. Crossan Rel evant (L)
Carrie C. Darden Irrel evant and Cunul ati ve

El si e Darden

Irrel evant and Cunul ati ve

CGeneral Richard J. DeCarlo

Rel evant

(L)

John DePaul

Rel evant

(L)

Dougl as Detw | er

Cunul ati ve

Donat ucci Kitchens and

Represent ati ves t hereof

Irrel evant and Cunul ati ve

Thomas E. Dor an

Rel evant

(L)

Charles Dutill

Cunul ati ve

doria Echols

Cunul ati ve

Thormas Ei chman

Cunul ati ve

Ceorge J. Flaconiero Rel evant (L)

First Tuskegee Bank, corporate |Cumnulative

desi gnee

Dawn Fl agg Irrelevant and Cumul ati ve
Sharon Fol ey Irrel evant and Cunul ative
Al phonzo Gall o Rel evant (L)

Barbara Gallo Irrel evant

Richard Gallo Rel evant (L)

Rut h Gant Irrel evant and Cumul ative
G E. Capital Mortgage Cunul ati ve

Servi ces, corporate designhee

John d ennon

Irrel evant and Cunul ati ve

Robert J. Coral

Cunmul ati ve
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Robert Graft

Irrel evant

Edith Hadrick

Irrel evant

and Cunul ati ve

Bar bara Harrington

Cunul ati ve

Ann Hart man

Rel evant (

L)

Lynne Hi ssner

Cunul ati ve

Wl liam Hi tchcock I rrel evant
Joseph Hoeff el Rel evant, Defendant
Jerry Hof f I rrel evant

Gllis Lee Hol mes, Sr.

Cunul ati ve

Lee Hol nes, Jr.

Irrel evant

and Cunul ati ve

Cel este Jackson

Cunul ati ve

Janes Jerl a

Irrel evant

Bruce A Kelley

Cunul ati ve

Joseph F. Kukl i nski

Cunul ati ve

Curtis C Lindsey, Jr.

Cunul ati ve

Dr. Mchael Mash

Rel evant (

D)

Dr. Patrick MDonough

Rel evant (

D)

Terrence McMul | en

Cunul ati ve

Robert McNei | Irrel evant

Ni cholas Melair Rel evant (L)

Mario Mel e Rel evant, Defendant
Dr. Tinothy Mchals Rel evant (D)

Philip Montefiore Rel evant (L)

Jay Moyer Rel evant (L)

Mat t hew Nahr gang, Esq. Rel evant (L)

Deni se Neuschwander Rel evant (L)

Robert Neuschwander

Cunmul ati ve

Sherry O Rour ke

Cunul ati ve
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Ron Paul

Irrel evant

Harry Payne Rel evant (L)
Pennsyl vani a State Trooper I rrel evant
Cory Renp

Paul Petrolina Cunmul ati ve
Russel Piazza I rrel evant
Marvin Pierce I rrel evant

Bar bara Pi zonka

Irrel evant and Cunul ati ve

Joseph Pi zonka

Rel evant (L)

PNC Bank, corporate designee

Cunul ati ve

Thormas Rai nondi

Rel evant (L)

Mar k Rei chel t

Cunul ati ve

Robert J. Reilley, Jr., Esq.

Cunul ati ve

Patrici a Renzi

Rel evant (L)

Mari anne Ri ckenbach

Irrel evant

Dr. WH. Rodgers, |11

Rel evant (D)

James Rodgers

Cunul ati ve

John M Ruggi ano

Cunul ati ve

Kei th Sanpson

Cunul ati ve

Tina M Schi nony

Cunul ati ve

Renee Scott

Cunul ati ve

John Sgarl at a

Rel evant (L)

Dor et hea Ski nner

Irrel evant

Robert P. Stevens

Cunul ati ve

Lee Stevenson

Cunul ati ve

Sarmuel Stretton, Esq.

Cunmul ati ve

Gscar Vance

Rel evant (L)

Janes \Ward

Cunmul ati ve
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Dr. G H Wiss Irrel evant
WIIliam Went z Irrel evant
West Norriton Township Police I rrel evant

Sergeant Hal | man

Davi d Weel er

Cunul ati ve

Janes Wi ght

Rel evant (L)

Robert E. Wight, Sr.

Rel evant, Plaintiff

Shei |l ah Wi ght

Rel evant (L)

W Kirk Wckoff, or other

desi gnee of Progress Bank

Rel evant (L)

Al'lison Berl

Rel evant (L)

Alice M Bucha

Rel evant (L)

Arnmond Byrd

Rel evant (L)

Chevy Chase Bank, custodi an of

Rel evant (L)

records

Shirley Christman I rrel evant
Leanora C arletta Irrel evant
Joseph Conr ad I rrel evant

Ruth S. Dansker

Rel evant (L)

Arlene S. Davis

Irrel evant

Debra DeVitis

Irrel evant

Natalie L. Di Nolfi

Irrel evant and Cunul ati ve

First Union National Bank,

cor por at e desi gnee

Cunul ati ve

Nei |l Granese

Irrel evant and Cunul ati ve

W 1iam Hanebury

Irrel evant

-25-




Johns Eastern Co., Inc., I rrel evant
custodi al of records

Karen Kartanow cz I rrel evant
CGeorge Kunin I rrel evant
Gordan Law ence Irrel evant
Madi son Bank I rrel evant
M chael D. Marino I rrel evant
James W Matt hews I rrel evant
Cynt hi a McC anahan Irrel evant
Detective Sergeant Jeffrey I rrel evant
M Gee

James W MStravick Irrel evant
(compl i ance expert)

Mer chant s and Busi nessman’s I rrel evant
Mut ual Ins. Co., custodian

Janmes Monroe Irrel evant
Barbara J. Morgan I rrel evant
Sharon M d szewski I rrel evant

St ephen O Nei | |

Rel evant (L)

Crawford & Co. Irrel evant
Kathy L. Phifer I rrel evant
Debbi e Toal et al., custodi an Irrel evant

of records

Progress Federal Savi ngs Bank,

cor por at e desi gnee

Rel evant (L)

Lillian Ritts

Irrel evant

Nan Ryan

I rrel evant
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M chael Suray I rrel evant
Joseph Tinaru I rrel evant
Karen Trinbl e Irrel evant
Robert Trostle Irrel evant
D ane E. Wod Irrel evant

An appropriate Order foll ows.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

ROBERT E. WRI GHT, SR : CIVIL ACTI ON
V. :
MONTGOMERY COUNTY, et al. NO. 96-4597
ORDER

AND NOW, this 20th day of May, 2002, upon consideration of Plaintiff's Pre-Trial
Memorandum (Docket No. 52), Defendants' Supplemental Pre-Trial Memorandum (Docket No.
206), and the Motions in Limine filed by the parties as of the date of this Order, IT IS HEREBY
ORDERED that al witnesses not found above to be relevant are PROHIBITED from testifying
during trial absent arenewed proffer acceptableto the Court after all witnesses presently determined

by the Court to have relevant testimony have testified.

BY THE COURT:

HERBERT J. HUTTON, J.



