IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

M LDRED E. SAMJUEL, on behal f of : ClVIL ACTION
herself and all others : NO. 00-6196
simlarly situated :
Pl ai ntiff,
V.

EQUI CREDI T CORPORATI ON, et al.

Def endant s.

ORDER

AND NOW this 6th day of May, 2002, upon consi deration
of the Motion for Prelimnary Approval of Settlenment and Notice
to Cass (doc. no. 50), the court having reviewed such notion and
the Agreenment of Settlenment attached thereto, and the supporting
papers submtted therewith, and after a prelimnary approval
hearing held on April 26, 2002, it is hereby ORDERED that the

notion is GRANTED as foll ows:?

1 A decision granting prelimnary approval does not bind the
court to granting final approval. As noted by the Third Grcuit,
“[the] prelimnary determ nation establishes an initial
presunption of fairness. . . .” 1n re General Mtors Corp., 55
F.3d 768, 784 (3d Cir. 1995) (enphasis added). *“If the proposed
settl enent appears to be the product of serious, inforned, non-
col l usi ve negoti ati ons, has no obvi ous deficiencies, does not
inproperly grant preferential treatnent to class representatives
or segnents of the class, and falls within the range of possible
approval, then the court should direct that the notice be given
to the class nenbers of a formal fairness hearing . . . .~
Manual for Conplex Litigation, Second § 30.44 (1985). In
addition, “[t]he court may find that the settlenent proposal
contains sonme nerit, is wthin the range of reasonabl eness
required for a settlenment offer, or is presunptively valid.”
Newberg on Class Actions 8 11.25 (1992). 1In this case, the court
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1) This action? shall be maintained, for settlenent
pur poses, as a class action pursuant to Rule 23 of the Federal
Rules of Cvil Procedure, with a class defined as all honmeowners
in the Commonweal th of Pennsyl vania who, during the six year
period preceding the filing of the Sanuel case, entered into |oan
transactions with Equi Credit which resulted in a nortgage on
their hones and sone portion of the |oan proceeds was used to pay
a broker fee (“class nenbers”), and a subcl ass defined as class
menbers agai nst whom Equi Credit or its agent filed a foreclosure
conpl aint on or before Novenber 30, 2001, and the foreclosure

action is still pending (“subclass nenbers”).?3

finds that the settlenent falls within the “range of possible
approval” and shall be submtted to the class nenbers for their
consideration and for a hearing to determ ne whether the
settlenment will be approved by the court.

2 Mldred E. Samuel (“Sanuel”) conmmenced the present,
putative class action | awsuit on Decenber 21, 2000, in the United
States District Court for the Eastern District of Pennsylvania,
captioned Sanmuel v. EquiCredit Corporation and U S. Bank National

Association, Trustee, G vil Action No. 00-CV-6196. Bette Or
(“Orr”) commenced a related putative class action lawsuit on
February 5, 2001, in the United States District Court for the
Western District of Pennsylvania, captioned Or v. Equi Credit
Corporation of Pennsylvania, et al., Gvil Action No. 01-256.
The United States District Court for the Western District of
Pennsyl vania, at the request of the parties, transferred the Or
case to this court for purposes of settlenent only. Thereafter,
t he court consolidated the Or case with the Sanuel case. The
court finds that it has jurisdiction to hear the Or matter and
that venue is proper in this district.

3 Pursuant to Federal Rule of Civil Procedure 23(a), a court
may grant conditional approval of a class action if the four
prerequi sites of nunmerosity, conmonality, typicality, and
adequacy of representation are met. See Fed. R Cv.P. 23(a). For
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2) The court certifies the representative plaintiffs as
representatives of the class who adequately represent the

interests of the class with clains against Equi Credit and satisfy

the followi ng reasons, the court finds that the plaintiff has
established all four prerequisites. First, the nunerosity

requi renment is nmet because the class size is approxinmately 12,000
and the subcl ass size is approxi mately 800, thereby making

j oi nder inpracticable. Second, the commonality requirenment is
nmet because there are common questions of |aw and fact affecting
the class, i.e. whether excessive, percentage-based nortgage
broker fees violated (i) the federal Real Estate Settl enent
Procedures Act and (ii) the Pennsylvania Unfair Trade Practices
and Consumer Protection Law. Third, the typicality requirenent
is met because each of the representative plaintiffs’ clains are
typical of the rest of the class and subclass. Finally, the
adequacy of representation requirenent is nmet because counsel is
wel | - known and experienced in consunmer class actions and there is
no conflict anong individual clains of the representative
plaintiffs and the putative class nenbers. See Fry v. Hayt,

Hayt, & lLandau, 198 F. R D. 461, 467-69 (E. D. Pa. 2000).

In order for this court to conditionally approve this
lawsuit as a class action, the plaintiffs nmust also satisfy the
requi renents of Rule 23(b). Under Rule 23(b)(3), an action may
be mai ntained as a class action if “the court finds that the
guestions of law or fact conmon to the nenbers of the class
predom nate over any questions affecting only individual nenbers,
and that the action is superior to other avail abl e nethods.”

Fed. R Cv. P. 23(b)(3). Because the court finds that the
plaintiffs have net the requirenents for Rule 23(b)(3), the court
w Il conditionally approve class certification in this case.
Common questions of |aw and fact predom nate over questions
pertaining to individual nenbers because the class has alleged a
common course of conduct on the part of the defendant. See In re
Prudential Conpany Anerica Sales Practice Litig., 148 F. 3d 283,
314-15 (3d Cir. 1998). That course of conduct is whether the

def endant’ s charge of a nortgage broker fee violated provisions
of state and federal consunmer protection law. Furthernore, a
class action is superior to other available nmethods for fair and
efficient adjudication of the controversy because a cl ass
resolution of the issues involved in this case outwei ghs the
difficulties in managenent of separate and individual clains and
all ows access to the courts for those who m ght not gain such
access standi ng al one.
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the requirenents to be representatives of that class.

3) The court certifies Alan M Wite, Kirsten E. Keefe
and Irv Ackel sberg of Community Legal Services, Inc. (“CLS),
David A. Searles and M chael D. Donovan of Donovan Searles, LLC
and Stuart T. Rossman of the National Consuner Law Center as
counsel to plaintiff Sanuel and the class; and M chael P
Mal akof f and Erin Brady of the firm Ml akoff Doyl e & Fi nberg,
P.C. as counsel to plaintiff Or and the class; and CLS as
Lead/ Li ai son O ass Counsel (“d ass Counsel”).

4) The proposed settlenent as set forth in the
Agreenent of Settlenent executed by the parties is prelimnarily
approved as fair, reasonable and adequate to the class and
subcl ass, and shall be submtted to the class nenbers for their
consideration and for a hearing to determ ne whether the
settlenment will be approved by the court;

5) A Final Approval Hearing is hereby set for Septenber
11, 2002 at 10 a.m, in Courtroom 12A, United States Courthouse,
601 Market Street, Philadel phia, PA 19106 to determ ne whet her
the settlenent is fair, reasonabl e and adequate and shoul d be
finally approved, and to consider an award of reasonable

attorneys’ fees and expenses® and awards to the cl ass

4 Under the ternms of the Agreenment of Settlenent, defendants
are to pay O ass Counsel’s fees and costs, in an anmount not to
exceed $625, 000, from a source independent of the settlenment fund
created for the benefit of the class. Based on O ass Counsel’s
representation that this amount is equal or |ess than | odestar
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representatives.

6) Wthin 30 days of the entry of this prelimnary
approval order, notice of the settlenent and of the Final
Approval Hearing shall be given by EquiCredit by mailing (via
first-class mail) a Notice of EquiCredit Cl ass Action Settlenent,
in the formattached as Exhibit D to the Agreenent of Settlenent
and approved by the court, individually addressed to each person
nmeeting the above class definition at his or her |ast known
mai |l ing address as reflected in, and reasonably avail able from
Equi Credit’s records as of the date of mailing.

7) Wthin 20 days of the entry of this prelimnary
approval order, notice of the availability of counseling and
other relief shall be given by Equi Credit by mailing (via first-
class mail) a Forecl osure Counseling Notice, in the form attached
as Exhibit E to the Agreenent of Settlenment and approved by the
court, individually addressed to each person neeting the above
subcl ass definition at his or her |ast known address, as
reflected in, and reasonably available from EquiCredit’s records

as of the date of mailing.®

and is less than twenty percent of the value of the settlenent
afforded to the class, the court prelimnarily finds that an
amount of fees capped at equal to or |ess than $625,000 is
reasonabl e.

> Equi Credit will provide Cass Counsel with a list of the
subcl ass nmenbers’ nanes and address at the tine the subclass
notices are mailed. Cass Counsel may undertake, at its own
cost, additional efforts to notify the subclass nenbers of this
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8) Subcl ass nenbers who are debtors in a Chapter 13
bankruptcy do not need to obtain approval fromthe trustee or
bankruptcy court to participates in the settlenent and effect a
rel ease of their clainms under the settlenent. Subclass nenbers
who are debtors in a Chapter 7 bankruptcy nust obtain, no |ater
than 20 days prior to the Final Approval Hearing, either an O der
fromthe bankruptcy court or a letter fromthe Chapter 7 trustee
approving their release of clains against EquiCredit in return
for the relief elected under the settlenent.

9) A class nenber may opt out of the class, provided
the class nenber submts a tinely witten request for exclusion,
as described in the class notice, postmarked within 45 days of
mai ling of the class notice and/or, if a subclass nenber, within
45 days of mailing of the subclass notice. Any class or subcl ass
menber who opts out shall not be subject to the Agreenent of
Settlenent or any final judgnent in this case.

10) No cl ass nenber, subclass nenber, or any other
person (collectively referred to as “objectors”), shall have the
right to be heard at the Final Approval Hearing in opposition to
class certification, the Agreenent of Settlenent, C ass Counsel’s
proposed attorneys’ fees and expenses, or the proposed paynents

to class representatives. Any objectors wishing to be heard

settlenent so as to insure maxi num participation in this
settlement, but the formof any such additional efforts nust be
reasonably acceptable to Equi Credit.
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shal |l serve, not later than 30 days prior to the Final Approva
Hearing, with the derk of Court, and upon O ass Counsel and
Equi Credit counsel, notice of such objection setting forth in
detail the nature of the objection.

11) Any objectors nay appear personally at the Final
Approval Hearing, provided that such persons serve C ass Counsel
and Equi Credit counsel (by hand delivery or certified mail), with
notice of their intent to do so not later than 20 days prior to
the Final Approval Hearing. Cass Counsel and Equi Credit counsel
may file with the court copies of all such objections on or
before 10 days prior to the Final Approval Hearing, together with
a statenent of reasons, if any, why the objection should be
overrul ed.

12) This order shall not be construed or deened to be a
finding of this court or evidence of a presunption, inplication,
concession or adm ssion by Equi Credit concerning (1) any
liability, fault, or wongdoing by Equi Credit; (2) the
appropri ateness of any neasure of alleged | oss or damages; or (3)
the appropri ateness of class certification for any purposes ot her
than settlenent. |f the Agreenent of Settlenent is term nated
pursuant to its terns, or if the Settlenent is not approved or
consunmmat ed for any reason whatsoever, the Settlenent and al
proceedi ngs in connection therewith shall be wi thout prejudice to

the status quo ante rights of the parties to this action. In




that event, the certification shall be dissolved ab initio, and

all of the status quo ante rights of the parties shall be

r est or ed.

AND I'T IS SO ORDERED

EDUARDO C. ROBRENO, J.



