IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

STATE FARM MUTUAL AUTOMOBI LE : CIVIL ACTI ON
| NSURANCE COMPANY :

V.
JOSEPH Cl CCARELLA and
JOAN Cl CCARELLA, as Executors

of the Estate of Danielle :
Ciccarell a : No. 01-1211

MEMORANDUM

WALDVAN, J. May 1, 2002

| nt r oducti on

This is a declaratory judgnment action. Plaintiff State
Farm seeks a declaration that it is only liable for $75,000 in
under-insured notorist coverage ("U M) under three insurance
pol i cies which covered the decedent, Danielle G ccarella. At
i ssue is whether the decedent and her nother, defendant Joan
Ciccarella, validly elected |ower U M coverage under their
respective policies.

This case was placed in suspense by the Hon. Ednund
Ludwig, to whomit was then assigned, pending a decision by the

Pennsyl vania Suprenme Court in Lews v. Erie Insurance Exchange.

That decision was filed on March 21, 2002.
Presently before the court is plaintiff's notion for

summary j udgnent .



1. Legal Standard

In considering a notion for sunmary judgnment, the court
must determ ne whether "the pleadings, depositions, answers to
interrogatories, and adm ssions on file, together with the
affidavits, if any, show that there is no genui ne issue of
material fact and that the noving party is entitled to judgnent

as a matter of law" Fed. R Cv. P. 56(c). See also Anderson

v. Liberty Lobby, Inc., 477 U S. 242, 247 (1986); Arnold

Pontiac-GVC, Inc. v. General Mtors Corp., 786 F.2d 564, 568 (3d

Cr. 1986). Only facts that may affect the outcone of a case are

"material." See Anderson, 477 U. S. at 248. Al reasonabl e

inferences fromthe record nust be drawn in favor of the non-
movant. See id. at 256.

The novant has the burden of denonstrating the absence
of genuine issues of material fact. The non-novant nust
establish the existence of each elenent on which it bears the

burden of proof. See J.F. Feeser, Inc. v. Serv-A-Portion, Inc.,

909 F.2d 1524, 1531 (3d Gr. 1990) (citing Celotex Corp. v.

Catrett, 477 U.S. 317, 323 (1986)), cert. denied, 499 U S. 921

(1991). A non-npvant cannot avert summary judgnent wth
specul ation or conclusory allegations, but nmust point to evidence
fromwhich a jury could reasonably find in his favor. See

Anderson, 477 U.S. at 248; Ri dgewood Bd. of Educ. v. N E. for

ME., 172 F.3d 238, 252 (3d Cr. 1999); WIllians v. Borough of




West Chester, 891 F.2d 458, 460 (3d Gr. 1989); Wods v. Bentsen,

889 F. Supp. 179, 184 (E.D. Pa. 1995).
I11. Facts

From t he conpetent evidence of record, as
uncontroverted or otherwise viewed in the Iight nost favorable to
def endants, the pertinent facts are as foll ow

On August 27, 1996, Danielle G ccarella signed an
application for autonobile insurance from State Farm The policy
provided for bodily injury liability in the amount of $25, 000 per
person and $50, 000 per acci dent.

On April 29, 1998, Joan Ciccarella, decedent's nother,
signed an application for autonobile insurance from State Farm
covering her, her husband and her daughter, Danielle. That
policy provided for bodily injury liability in the anount of
$100, 000 per person and $300, 000 per acci dent.

In the portion of the applications captioned
“Underinsured Motor Vehicle Limts" the box | abel ed "Sane as BI
[Bodily Injury]" was enpty, the box entitled "OQher" was
checkmar ked and U M coverage was specified in the anmount of
$15, 000 per person and $30, 000 per accident. Just underneath
t hese dollar anmounts are the words "Initials of a Naned | nsured"
followed by a Iine neasuring one-half inch. On this line in the

respective applications are the initials "DC' and "JC." The



insurer's agent filled in the nunbers. Defendants acknow edge
the authenticity of the insureds' initials.?
To the right of the U M coverage section, each
application contains a statenent followed by each insured's
si gnature which reads:
"I apply for the insurance indicated and state
that (1) | have read this application, (2) any
statenents nade on this application are correct, (3)
statenents nmade on any other applications on this date
for autonobile insurance with this conpany are correct
and are made part of this application, (4) | amthe
sol e owner of the described vehicle except as ot herw se
stated, and (5) the Iimts and coverages were sel ected
by nme."
Both Danielle and Joan Cicarella also signed a section captioned
"I nportant Notice" which specified the avail abl e anbunts and
limts on coverage including U Mcoverage, as required by 8§ 1791,
whi ch provi ded the follow ng:
"Your signature on this notice or your paynent of any
renewal prem um evi dences your actual know edge and
under standi ng of the availability of these benefits and
l[imts as well as the benefits and Iimts you have
selected. "
On Decenber 24, 1998, Danielle Cccarella was killed in

an autonobile accident while a passenger in an autonobile driven

! State Farm had separate printed fornms for reduction, as
well as waiver, of UMIimts. These were not used in connection
with the G ccarellas' applications.
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by Robert Fort. The Estate of Danielle Ciccarella received
$25,000 from M. Fort.?2

Plaintiff maintains that the decedent and her nother
sel ected reduced U M coverage and it is thus liable for a total
of $75,000 in U M benefits.® Defendants contend that the
el ection of lower U M coverage was not valid and thus U M
coverage under Joan and Danielle G ccarella's policies should be
deened equal to the $255,000 of conbined bodily injury coverage.*

I'V. Discussion

Defendants initially assert that plaintiff has not
satisfied the requisite jurisdictional anount. Defendants argue
that "[p]laintiff seeks no nonetary anount and therefore has
failed to satisfy the anbunt in controversy requirenent," and

"the matter in controversy is one of additional insurance

2 The decedent was al so covered under the policy of her
sister and brother-in-law, G na and Tinothy Nagy, issued by State
Farm and providing $30,000 in U M coverage as to which there is
no di spute.

3 The $75,000 figure results from addi ng $30,000 fromthe
Nagy policy, $15,000 fromDanielle G ccarella's policy and
$30, 000 from Joan Ciccarella's two-car policy under which
st acki ng was el ect ed.

4 Pursuant to the Pennsylvani a Mdtor Vehicle Financial
Responsibility Law ("MVFRL"), an insurer nust provide UM
coverage in an anount equal to the bodily injury liability
coverage unl ess such is waived or reduced. See 75 Pa. C. S A

§8 1731 and 1734.



coverage and not a substantive matter involving the anount of
t hat coverage or the value of damages.”

The anobunt in controversy in a declaratory judgnent
action is neasured by the value of the object of the litigation

or of the right for which protection is sought. See Hunt V.

Washi ngton State Apple Advertising Commin, 432 U S. 333, 347

(1977). See also Sanuel -Bassett v. Kia Motors Am, Inc., 143 F

Supp. 2d 503, 507 n.3 (E.D. Pa. 2001); Pohl v. NGK Metals Corp.

117 F. Supp. 2d 474, 478 n.3 (E.D. Pa. 2000).

At issue is whether Danielle and Joan Ciccarella
effectively reduced their U Mcoverage. |f they did, plaintiff
is liable for a total of $45,000 under their policies. If not,
plaintiff is liable for $225,000. The amount in controversy is
$180, 000. The court has subject matter jurisdiction.

On the nerits, defendants contend that the neans by
whi ch Danielle and Joan Ciccarella |owered their U M coverage did
not conply with the requirenents of 75 Pa. C. S. A 8§ 1734 which
provi des:

A nanmed insured may request in witing the

i ssuance of coverages under section 1731 (relating to
availability, scope and anobunt of coverage) in anounts
equal to or less than the limts of liability for

bodi |y coverage.

Def endants argue that their initialing of the lower Iimts did

not constitute a "request in witing" for reduced U M coverage.



The Pennsyl vani a Suprenme Court recently resolved the
guestion of whether there nust be conpliance with the technical
requirenents of 8 1731 to effect a valid election of reduced U M

coverage under 8§ 1734. See Lewis v. Erie Ins. Exch., 793 A 2d

143 (Pa. 2002). The Court held that the technical requirenment of
8§ 1731 providing for a signed reduction formseparate fromthe

application does not apply to 8 1734. See Lew s, 793 A 2d at

155. The Court discussed the difference between wai ver of U M

coverage and nere reduction of such coverage. See also Duncan v.

St. Paul Fire & Marine Ins. Co., 129 F. Supp. 2d 736, 741 (MD

Pa. 2001) (invalid coverage rejection formirrelevant if

pol i cyhol der el ects reduced coverage).

It follows that defendants' reliance on National Union

Fire Ins. Co. v. lrex, 713 A 2d 1145 (Pa. Super. 1998) and

| nsurance Co. of the State of Pennsylvania v. Mller, 627 A 2d

797 (Pa. Super. 1993) which involved the validity of an insured's
wai ver or rejection of UMinsurance is msplaced. Insofar as
the Court in lrex suggested that § 1731 and 8 1734 shoul d be read
in pari materia, this was dicta and squarely rejected by the
state Suprene Court. See Lewis, 793 A 2d at 155.°

Al so m splaced is defendants' reliance on Nationw de

| nsurance Conpany v. Ressequie, 980 F.2d 226 (3d G r. 1992) and

> That an insurer prior to Lewis may have had a separate
formto request lower UMIimts is thus i materi al
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Bot sko v. Donegal Mut. Ins. Co., 620 A 2d 30 (Pa. Super. 1993).

At issue in Ressequie was whether an "oral" request to | ower U M
coverage satisfied the "witten request” requirenent of 8§ 1734.
See 980 F.2d at 232. In Botsko, the insured had never received a
8 1791 notice of available coverage. See 620 A 2d at 33.

Motori st Insurance Conpanies v. Emi g, 664 A 2d 559 (Pa.

Super. 1995), app. denied, 685 A 2d 545 (1996) is also

di stingui shable. The Court in Em g found that where the space in
an application for an insured to request reduced UMIimts was
bl ank, there was no "witing" by the insured requesting | ower
coverage. See id. at 565. The Court found that the filling in
of reduced U M anpunts by the insurance agent in an inapplicable
section of the application did not constitute a witten request
by the insured. See id. at 565-66.° The issue in the instant
case i s whether the insureds' initialing of reduced anobunts in
the proper section, in conjunction with their signing of the
applications and Inportant Notice section, constituted a "request
in witing" pursuant to § 1734.

Def endants contend that plaintiff has not denonstrated
that the insureds' election of |Iower U M benefits was "know ng

and intelligent."” Such an inquiry, however, is unnecessary where

® The Court in Em g suggested that it may have found a valid
witten request by the insured for |lower U M coverage if the
applicable section of the formhad been filled in and the insured
had initialed the amounts inserted by the agent. See id. at 565.
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the insurer has conplied with the MVFRL. See Salazar v. Allstate

Ins. Co., 702 A .2d 1038, 1044 (Pa. 1997). See also difford v.

Prudential Property & Casualty Ins. Co., 2001 W. 1076582, *8

(MD. Pa. Aug. 28, 2001) ("the Pennsyl vania Suprene Court no
| onger enploys the 'knowi ng and intelligent' analysis").’
Even prior to the Sal azar deci sion on Cctober 30, 1997,
it was clear that an insured' s acknow edgnent of a § 1791
"I nportant Notice" provision conclusively established her

know edge of avail able coverage. See Shipe v. Allstate Ins. Co.,

791 F. Supp. 109, 111 (MD. Pa. 1992) ("[a]ln insured' s signature
on the notice establishes a conclusive presunption that he has
actual know edge of the coverage available to hi munder the

MVFRL"). See also Prudential v. Property & Casualty Ins. Co. V.

Pendl et on, 858 F.2d 930, 936 (3d Cir. 1988) (i nsured who
voluntarily signs 8 1791 form "cannot be heard to rebut it");

Breuni nger, 675 A.2d at 356 (providing insured with 8 1791 notice

creates concl usive presunption he had notice of benefits
available to him.
Section 1734 does not specify any particul ar | anguage

or formwhich nust be used to constitute a "request in witing"

" Under the prior test a reduction of U M coverage was
deened valid where an insured, with notice of avail abl e coverage
and limts, requested | ower coverage in witing. See Breuninger
v. Pennland Ins. Co., 675 A 2d 353, 357 (Pa. Super. 1996). It
woul d appear that an insurer which conplied with 8 1791 and
8§ 1734 woul d have effectively satisfied this test.

9



for reduced U M coverage. See Lewis, 753 A . 2d at 850. 1In

contrast, 8 1731(c.1) requires that a waiver or rejection of
coverage nust be effected on a form "signed" by the insured. The
| egi sl ature chose not to nandate the sane requirenent for the
el ection of |Iower U M coverage under 8§ 1734.

The court has found and the parties have identified no
Pennsyl vani a case where the sufficiency of initials on an
i nsurance application to indicate election of |ower U M coverage
was at issue. Initials, however, are recognized as the
equi val ent of a signature in circunstances of equal or greater

inport. See, e.q., Triffin v. D llabough, 716 A 2d 605, 609 (Pa.

1998) (negotiable instrunent may be authenticated by initials);

In re Estate of Dotterrer, 579 A 2d 952, 954 (Pa. Super. 1990)

(trust agreenent validly anmended by instrunent executed only with
grantor's initials). See also Restatenent (Second) of Contracts
8§ 134 and Comrent a (2000) (legal docunent may be signed with
initials or any synbol made with actual or apparent intent to

authenticate witing as that of signer); Chanpagne v. d arendon

National Ins. Co., 774 So. 2d 1286, 1288 (La. App. 2000)

(insured's initialing of lower UMIlimts typed in by insurer's
agent evidenced clear intent to select lower limts and effected

valid election); McNene v. Estate of Hart, 860 S.W 2d 536, 540

(Tex. App. 1993) (initials satisfy statutory requirenent of

signed witten agreenent).

10



The court believes that the Pennsylvania Suprene Court
woul d recogni ze the placenent of initials on a line in an
i nsurance application expressly denoted for that purpose as
equi valent to a signature, and would hold that such initialing of
lower UMIimts in the section provided for that purpose
satisfies the requirenent of a witten request for such limts.?

V. Concl usi on

The insureds signed a 8 1791 Inportant Notice
decl aring they understood the avail able benefits as well as the
limts they selected. Each insured acknow edged that "the limts
and coverages were selected by ne." Each placed their initials
next to the reduced UMIimts noted.

The initialing by the insured of the reduced UMIimts
in the section provided for selecting that option, in conjunction
with the signed acknow edgnents that they understood the benefits
avai | abl e and had nade the sel ections noted, satisfies the

witten request requirenent of 8 1734. The respective agreenents

8 Defendants' alternative suggestion that the el ection of
reduced U M coverage by Joan Ciccarella was ineffective because
such coverage is not specified by vehicle is fatuous. Were the
sane coverage limts are selected for each vehicle, there is no
reason to specify coverage by vehicle. The absence of each
specification no nore affects U M coverage than it does the
bodily injury coverage selected by the insured. The insured
el ected the option of stacking. The only anmobunts which could be
stacked are the single set of coverage limts specified in the
application. Defendants do not disclaimtheir entitlenent to
$30, 000, rather than $15,000, in U M benefits should plaintiff
prevail .
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for coverage were clear and unanbi guous and denonstrate the
parties' intent that U M coverage would be provided for the

[imts noted. See Pacitti v. Macy's, 193 F. 3d 766, 773 (3d Gr.

1999) (parties' intent is derived solely fromexpress | anguage of

cl ear and unanbi guous agreenent); Duquesne Light Co. V.

West i nghouse Elec. Corp., 66 F.3d 604, 613 (3d Cr. 1995)

(sane).?®
Plaintiff is entitled to sunmary judgnent. |Its notion

wll be granted. An appropriate order will be entered.

° Plaintiff contends with some force that in any event

8§ 1734 does not provide for the remedy of reformation and courts
should refrain frominplying a remedy which the |egislature has
declined to provide. See Nationwide Miut. Ins. Co. v. Buffetta,
230 F.3d 634, 641-42 (3d Cir. 2000); difford, 2001 W 1076582 at
*8-9. There is no need to address this contention here as the
requirenments of 8 1734, as well as 8§ 1791, were clearly satisfied
in this case.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

STATE FARM MUTUAL AUTOMOBI LE : CIVIL ACTI ON
| NSURANCE COMPANY :

V.
JOSEPH Cl CCARELLA and

JOAN Cl CCARELLA, as Executors

of the Estate of Danielle :

Ciccarell a : No. 01-1211

ORDER

AND NOW this day of May, 2002, upon
consideration of plaintiff's Mdtion for Summary Judgnent (Doc.
#6) and defendants' response thereto, consistent with the
acconpanyi ng nenorandum | T IS HEREBY ORDERED that said Mdttion is
GRANTED and JUDGVENT is ENTERED in the above action for the

plaintiff. Accordingly, it is declared that the total
underinsured notorist coverage by plaintiff of Danielle

Ciccarella in effect on Decenmber 24, 1998 is $75, 000.

BY THE COURT:

JAY C. VWALDMAN, J.



