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Robert Baselice brings this age discrimnation case
agai nst the Phil adel phi a Federati on of Teachers Health & Welfare
Fund ("Fund"), his fornmer enployer, alleging that he was laid off
as retirenent coordinator, and given a newWwy created position of
part-tinme retirenent coordinator, because of his age. The
al l eged adverse job action occurred in the context of the
reorgani zation of the Fund's staff.

Before the Court is defendant's notion for sunmary

j udgnent .

Backgr ound?

The Fund is the enpl oyee benefits association which
adm ni sters the enpl oyee health and wel fare benefits guaranteed
in the collective bargaining agreenent between the Phil adel phia
Federation of Teachers ("Union") and the Phil adel phia School
District ("School District"). The Fund is a separate entity from
the Union. |Its enployees are Union nenbers, on | eave fromtheir

positions in the School District, and who pursuant to the

! These facts are derived by construing the record in
the |ight nost favorable to the plaintiff.



col l ective bargai ni ng agreenent between the Union and the School
District may return to their original positions in the District
at any tine. Wile at the Fund, however, they are not covered by
any col |l ective bargaining agreenent. They are at-will enployees.
Robert Baselice has a Bachelor of Arts Degree in
hi story, a Masters Degree in education, and certifications in
el ementary school education and as a principal. He worked as an
el ementary school teacher in the School District for thirteen
years and as a staff representative of the Union for tw years.
In 1983, the Fund hired Baselice as a retirenent coordinator. As
retirenment coordinator, Baselice counsel ed enpl oyees who are
planning their retirenents; he also took phone calls from

2 There is

retirees who had questions about benefits or clains.
no reason to believe Baselice did not handl e these
responsibilities effectively.

In the spring of 1999, just prior to the events giving
rise to this lawsuit, the Fund had on its staff two retirenent
coordi nators, two benefits coordinators, and one Readi ng Recovery
Specialist. Robert Baselice (age 53) and Dorothea Bell (age 54)
were retirenent coordinators. Ernest Merriweather (age 55) and
Philip Petrone (age 55) were benefits coordinators. Rosalind

Johnson (52) was Readi ng Recovery Specialist. The Fund was

governed by the Board of Trustees, and its Chairman, Jack

_ 2 The i n-person counseling is known as "retirenent
counseling." The counseling retirees by phone is known as
"benefits counseling."



Steinberg. Arthur Steinberg, Jack Steinberg's son, was the
Fund' s | ead coordi nator.

In May of 1999, Jack Steinberg summoned Baselice into
his office. Arthur Steinberg also was present. Jack Steinberg
asked Baselice whether he would be interested in returning to
school so that he could then take on additional responsibilities
at the Fund. Steinberg said that he had in m nd coll ege courses
at night in such areas as statistics and educati onal research.
Baselice told Steinberg he was hesitant to return to schoo
because of the inpact the stress of school could have on his
health.® Baselice nevertheless said, in effect, if that is what
t he Steinbergs wanted, he would send for course catal ogs. *

St ei nberg asked Baselice how | ong he planned to work at the Fund

and remain a School District enployee, and Baselice replied, "I

told him!l would |like to work, definitely, three nore years, and,

3

| was a little bit tense because |I had not
been back to school for, approximtely, seven
years. And since that tine | devel oped a
medi cal condition, diabetes and high bl ood
pressure, and | told Jack, with Art in
attendance, that | was fearful of the stress
of , you know, going back to class, taking
exans, doi ng paperwork, how that m ght i npact
on ny nedi cal condition.

Basel i ce Dep. at 51.

4

But if that's what they wanted ne to do,
woul d call the local university and ask for
catal ogs to be sent to nme and see what was
being offered in those areas.

|d. at 51-52.



hopefully, if ny nedical condition allowed it, to work three
nmore." 1d. at 55.

On June 1, 1999, about ten days after the May neeti ng,
Jack Steinberg again called Baselice into his office. Arthur
Stei nberg was again present. Jack Steinberg told Baselice he was
to be laid off as retirenment coordi nator effective the end of the
nmonth. He offered Baselice interimwork in a full-tinme capacity
during the sumer (July and August). He also offered Baselice a
position as part-tine retirenment coordi nator effective Septenber.
Basel i ce acqui esced to both positions. Steinberg explained the
reason for the layoff was the econom c distress of the Fund.
Basel i ce Dep. at 56-59.

At this tinme, it is undisputed that the Fund was
under goi ng reorgani zation. That is, in June, the Fund elim nated
two retirenment coordinator positions - laying off Robert Baselice
as retirenent coordinator and Ernest Merriweather as benefits
coordi nator. The Fund established a new part-tine retirenent
coordi nator position, the one Baselice filled. In August, it
hired two new enpl oyees, Janes Madgey (age 50) and Crystal
Barnett (age 42), to fill a newy created position that consisted
of part-tinme (50% benefits counseling and part-tinme (50%
teacher training and devel opnent. Thus, the enpl oyee roster was:
Dorothea Bell was full-time retirenent coordi nator and Robert
Basel ice was part-tinme coordinator; Philip Petrone was benefits

coordi nator; Janes Madgey and Crystal Barnett were benefits



coordi nat ors/teacher training and devel opnent staff; and Rosalind
Johnson was Readi ng Recovery Speci al i st.

Robert Baselice remained at the Fund until Decenber
1999, when he left voluntarily. Baselice was replaced as part-
ti me coordinator by Janice Bushman (age 65).

Basel i ce asserts clains of term nation based on age in
violation of the Age Discrimnation in Enploynent Act (ADEA), 29
U S C 88 621-634, and in violation of the Pennsyl vania Human
Rel ati ons Act (PHRA), 43 Pa. C. S. 8 955, as well as intentional
infliction of enotional distress.

Wil e the Conplaint alleges age discrimnation both
with respect to Baselice's downgrade fromfull-tinme retirenent
coordinator to part-time coordi nator and his eventual separation
fromthe Fund, since the record discloses no evidence that
Baselice's departure fromthe Fund was anything but voluntary,
and Baselice has effectively waived any claimthat he was
constructively discharged® fromthe Fund because of his age by
meki ng no argunent to that effect, we wll analyze all eged age
discrimnation only with respect to Baselice's downgrade from
full-tinme coordinator to part-tinme coordinator, not wth respect

to his departure fromthe Fund in Decenber of 1999.

® Aresignation is not actionable under the ADEA unl ess
it is a constructive discharge, which is nmeasured by the high
standard that "the conduct conpl ained of would have the
foreseeable result that working conditions would be so unpl easant
or difficult that a reasonable person in the enployee's shoes
woul d resign.” Gay v. York Newspapers, Inc., 957 F.2d 1070,
1079 (3d Cr. 1992).




Legal Standard

The Age Discrimnation in Enploynent Act (ADEA) nakes
it "unlawful for an enployer [] to fail or refuse to hire or to
di scharge any individual or otherw se discrimnate agai nst any
i ndividual with respect to his conpensation, terns, conditions,
or privileges of enploynent because of such individual's age."
29 U.S.C. §8 623(a)(1). Qur Court of Appeals has adapted the

McDonnel | Dougl as burden-shifting framework to determ ne the

sufficiency of evidence on summary judgnent. Keller v. Oix

Credit Alliance, Inc., 130 F.3d 1101, 1108 (3d G r. 1997); see

al so Reeves v. Sanderson Plunbing Prods., Inc., 530 U S. 133,

141- 42 (2000) .

The plaintiff nmust first produce enough evidence to
convi nce a reasonable finder of fact of the prinma facie case.
The prima facie case of age discrimnation consists of four
el ements: (1) the plaintiff was a nenber of the protected class
of those forty or older, (2) the plaintiff suffered an adverse
enpl oynent action, (3) the plaintiff was qualified for the
position, and (4) the plaintiff was replaced by a sufficiently

younger person, or there was other sufficient age disparity, to
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create an inference of age discrimnation. Keller, 130 F.3d at

1108; Senpier v. Higgins, 45 F. 3d 724, 728 (3d Gr. 1995).

Second, if the plaintiff can establish a prima facie
case, the burden shifts to the defendant. The burden on the

defendant is "relatively light." Fuentes v. Perskie, 32 F.3d

759, 763 (3d Cir. 1994). The defendant must "introduc|e]

evi dence which, taken as true, would permt the conclusion that
there was a nondi scrimnatory reason for the unfavorable

enpl oynent decision.” 1d. Wile the burden of production shifts
to the defendant, the burden of persuasion does not, for "the
ultimte burden of persuading the trier of fact that the
defendant intentionally discrimnated against the plaintiff
remains at all tinmes with the plaintiff." Reeves, 530 U S. at
143. |If the defendant cannot neet its burden of production,

j udgnent should be entered for the plaintiff. Keller, 130 F.3d

at 1108. |If the defendant can articulate a legitimte

® The customary fornulation of this prong is that the
plaintiff nmust be "replaced by a sufficiently younger person to
create an inference of age discrimnation.” See, e.qg., Keller,
130 F.3d at 1008; Senpier, 45 F.3d at 728. Several appellate
deci si ons hold, however, that the plaintiff need not in all cases
be replaced by a younger person. Rather, any age disparity
between plaintiff and ot her enpl oyees which creates an inference
of age discrimnation wll suffice. Especially in the reduction
in force context, where the plaintiff is not replaced at all, and
so cannot be replaced by a younger enployee, our Court of Appeals
urges a relaxed interpretation of the fourth prong. See
Showalter v. Univ. of Pitt. Med. Ctr., 190 F. 3d 231, 234-36 (3d
Cr. 1999); Torre v. Cassio, Inc., 42 F.3d 825, 830-31 (3d Gir.
1994); Pivirotto v. lnnovative Sys., Inc., 191 F.3d 344, 353-354
(3d Gir. 1999); Mrtin v. Healthcare Bus. Res., No. 02-5117, 2002
US Dst. LEXIS 5117, at *16 (E.D. Pa. March 26, 2002).

v



nondi scrim natory reason for the enploynent action, the burden

returns to the plaintiff. [d.; Fuentes, 32 F.3d at 763.

Third, the plaintiff may overcone sumrary judgnent in
one of two ways. "[T]he plaintiff generally nust submt evidence
which: 1) casts sufficient doubt upon each of the legitinmate
reasons proffered by the defendant so that a factfinder could
reasonably conclude that each reason was a fabrication; or 2)
allows the factfinder to infer that discrimnation was nore
likely than not a notivating or determ native cause of the
adverse enpl oynent action." Fuentes, 32 F.3d at 762.

Under Fuentes, if the plaintiff attenpts to use the
first method and present evidence fromwhich a reasonable jury
coul d conclude the enployer's proffered reason was a pretext or
fabrication, the plaintiff generally nmust do nore than show t hat
the enployer's purported reason for the enploynent decision is
ill-advised. For "federal courts are not arbitral boards ruling
on the strength of 'cause' for discharge. The question is not
whet her the enpl oyer made the best, or even a sound, business
decision; it is whether the real reason is discrimnation."
Keller, 130 F.3d at 1109 (internal punctuation omtted) (quoting
Carson v. Bethlehem Steel Corp., 82 F.3d 157, 159 (7th Gr.

1996)). Inportantly, the Court in Fuentes stated:

To discredit the enployer's proffered

reason, ... the plaintiff cannot sinply show
that the enployer's decision was wong or

m st aken, since the factual dispute at issue
i s whether discrimnatory aninus notivated

t he enpl oyer, not whether the enployer is

w se, shrewd, prudent, or conpetent.



Rat her, the non-noving plaintiff nust
denmonstrate such weaknesses,

i npl ausi bilities, inconsistencies,

i ncoherencies, or contradictions in the
enpl oyer's proffered legitimte reasons for
its action that a reasonable factfinder
could rationally find them ' unworthy of
credence,' and hence infer 'that the

enpl oyer did not act for the asserted non-
di scrimnatory reasons."'"

Fuentes, 32 F.3d at 765 (internal citations and internal
punctuation onmtted).

If the plaintiff attenpts to show that discrimnation
is nore likely than not the notivating factor for the adverse job
action, he nmay do so with direct or circunstantial evidence of

di scri m nati on. Id. at 764, 767; Keller, 130 F.3d at 1111-13.

Anal ysi s’

" Summary judgnent is appropriate "if the pleadings,
depositions, answers to interrogatories, and adm ssions on file,
together with the affidavits, if any, show that there is no
genui ne issue as to any naterial fact and that the noving party
is entitled to a judgnent as a matter of law" Fed. R Cv. P.
56(c). In considering a notion for summary judgnment we view the
facts, and any inferences fromthem in the |ight nost favorable
to the party opposing the notion. Gonman v. Township of
Manal apan, 47 F.3d 628, 633 (3d Cir. 1995).

The noving party bears the initial burden of proving
that no genuine issue of material fact is in dispute. Matsushita
Elec. Indus. Co. Ltd. v. Zenith Radio Corp., 475 U S. 574, 585
n.10 (1986). Once the noving party satisfies this initial
burden, the nonnoving party "nust conme forward with 'specific

facts showng that there is a genuine issue for trial."" 1d. at
587. The nonnoving party nmust present "nore than a nere
scintilla of evidence." WIllians v. Borough of Wst Chester, 891

F.2d 458, 460 (3d Cir. 1989). At bottom he nust cone forward
with sufficient evidence to enable a reasonable jury to find in
his favor at trial. 1d.; Gonman, 47 F.3d at 633.




Basel i ce has not nmade out a prina facie case that he
was laid off as retirenment coordi nator because of age
di scrimnation. The Fund having decided to elimnate one
retirement coordinator position, it had to lay off either
Baselice or Bell. Baselice was the younger enployee. Since
there was no age disparity between Baselice and Bell (or any
ot her enployee for that matter) that is consistent with the
i nference of age discrimnation, Baselice cannot nmake out el enment
four of the prima facie case with respect to his layoff. See
Showal ter, 190 F.3d at 234-36; Torre, 42 F.3d at 830-31; Senpier,
957 F.2d at 1087.

Since there was, however, an age disparity between
Basel i ce and Barnett and Madgey sufficient to support the
i nference that age discrimnation accounts for the decision of
the Fund not to offer Baselice the newy created position of
benefits coordinator/teacher trainer and devel oper after it laid
himoff as retirenent coordinator, we will proceed to exam ne the
Fund's legitimate nondi scrimnatory explanation for that

decision.® ° The Fund points to the need to expand its focus on

8 The difference in age between Baselice and Madgey is
four years, and between Baselice and Barnett, twelve years.
Construed liberally, this difference is sufficient to support an
i nference of age discrimnation. See Senpier, 45 F.3d at 729-30
(hol ding that four years and ei ght years, respectively, was
sufficient age difference between plaintiff and other rel evant
enpl oyees to sustain element four of plaintiff's prima facie
case).

® The Fund makes a substantial argunent that plaintiff
does not neet prong three -- that the plaintiff was qualified for
(continued...)
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teacher training, and tight budget constraints, as the reasons
for the elimnation of Baselice's position as retirenent
coordinator and its hiring of Madgey and Barnett (who were
already skilled in teacher training) to undertake teacher

trai ning and devel opnent. These reasons al so account, in the
Fund's view, for its elimnation of Merriweather's position as
benefits coordinator. The Fund thus nmeets its burden of
producti on.

According to the affidavit of Jack Steinberg, beginning
in 1997, the Fund revised its mssion. "Due to the influx of new
teachers into the School District, and the constant criticism
that teachers were not being trained properly, the Fund deci ded
to becone nore involved in the professional training and
devel opnent of teachers." J. Steinberg Aff. at § 4. Rosalind

Johnson was hired as "Readi ng Recovery Specialist.” Philip

°C...continued)
the position -- with respect to the benefits counsel or and
teacher trai ner and devel oper position. \While Baselice was
qualified to perform benefits counseling, he did not have all of
the requisite skills to performteacher training and devel opnent
progranmng. Odinarily, this would disqualify plaintiff as it
woul d preclude himfrom satisfying prong three of the prim facie
case. However, here, the record unequivocally reflects that Jack
and Arthur Steinberg considered Baselice for the new position,
proposing to send himto school to nmake up for the shortcom ngs
in his skills. Since the defendants, by their own adm ssion,
considered cultivating plaintiff for the newy established job
despite the fact that he did not have all the qualifications, the
i nference remai ns possible that the real reason it did not give
himthe job was not because he was not qualified but because of
age discrimnation. See Torre, 42 F.2d at 830 ("'[T]he nature of
the required showi ng' to establish a prina facie case of
di sparate treatnent by indirect evidence 'depends on the
ci rcunmstances of the case.'" (quoting Massarsky v. General Mdtors

Corp., 706 F.2d 111, 118 n.13 (3d Gir. 1983)).
11



Petrone, benefits coordi nator, was given an added responsibility
of tracking the scores in the School District on statew de tests.
Id. at 11 4, 19.

In the spring of 1999, the Fund decided to expand its
teacher training program 1d. at 9 19. Specifically, the Fund
set out to inprove training of teachers in reading and nath;
expand teacher training to cover areas of classroom nmanagenent
and cl assroom support; and intensify tracking of test scores.
Id. To inplenent and sustain these prograns, the Fund needed to
enpl oy qualified professionals. [d. at § 20. No current
enpl oyee of the Fund had the necessary skills. 1d. at § 21; A
Steinberg at 1 9; see also Baselice Dep. at 52-53, 77-78.
Furthernore, while teacher training was a new i nperative, the
Fund had to provide the desired programmng withinits limted
budget, and w thout adversely inpacting the provision of other
health and wel fare benefits to Union nenbers. J. Steinberg Dep.
at 1 20.

Al t hough no Fund enpl oyee was qualified to perform
trai ning and devel opnent of teachers, the Fund initially
consi dered sending a coordinator to school at night. 1d. at 91
21-22. Indeed, Jack and Arthur Steinberg net with Baselice in
May of 1999 and broached with himthe possibility of returning to
ni ght school to acquire supplenentary education. Based upon
Basel i ce' s unent husi astic reception, see supra notes 1 and 2 and

acconpanyi ng text, Jack Steinberg and Arthur Steinberg concl uded

12



that Baselice was not interested. J. Steinberg Aff. at f 23; A
Steinberg Aff. at § 11.

The Fund thus in the end concluded that it would be
best to hire an enpl oyee fromoutside the Fund. It deci ded not
to grooma coordinator fromw thin for several reasons. First,
"the Fund did not want to put off instituting the training and
devel opnent progranms for two to three years while soneone went to
school ." Second, "depending on the nunber of courses the
coordi nator needed to take to becone proficient and the
university s/he attended, the cost of sending soneone to school
coul d be expensive." Third, the existing collective bargaining
agreenment was slated to expire in August of 2001. Experience
proved that contributions for health and wel fare benefits were
slack during the first year of any collective bargaining
agreenent; the Fund therefore thought it prudent to devote
resources to teacher training and devel opnent before expiration
of the contract. J. Steinberg Aff. at { 24.

Accordi ngly, the Fund sought individuals skilled from
outside the Fund, and reorganized its staff to absorb the new

hires without unduly inpacting its budget. Thus, the Fund

elimnated two coordinator positions -- one retirenent
coordi nator and one benefits coordinator -- and created a part-
time retirenment coordinator position. It hired two enpl oyees,

Madgey and Barnett, to perform benefits counseling half the day

and teacher training and devel opnent progranmm ng the other half.

13



As to the Fund's reason for elimnating Baselice,
rather than Bell, as retirenent coordi nator, that decision was
rooted in noney. Baselice, who earned $88,510. 14 per year, was
much nmore highly paid than Bell, who earned $58,210.80. [d. at 1
37. The Fund laid off Merriweather, rather than Petrone, as
benefits coordi nator because Petrone had devel oped nore versatile
skills. 1d. a § 27.

Since the Fund has proffered a legitinmte
nondi scri m natory explanation for Baselice's change in status
fromfull-time to part-tine retirenment coordi nator, the burden
returns to Baselice.

O course, when there is reduction in force or other
reorgani zati on of the workplace, such a fact does not necessarily
precl ude enpl oynent discrimnation. "If the reduction in force
is a sham or if the enployer in a legitinmate business cutback
uses age to deci de which enployees to lay off, [the reduction in
force] may be a pretext for discrimnation." 8 Lex K Larson,

Enpl oynent Di scrimnation (MB) 8 132.03 (Cct. 1999) (footnotes

omtted); see Showalter v. Univ. of Pitt., 190 F.3d 231 (3d Gr.

1999) (finding pretext in the context of reorganization);

Arnbruster v. Unisys Corp., 32 F.3d 768 (3d Cir. 1994) (sane).

Basel i ce argues that the Fund has not convincingly
denonstrated the need to hire Barnett and Madgey rather than
train himto performthe job of teacher trainer and
devel oper/ benefits counselor. The very inplausibility of its

position, he argues, reveals that it is a pretext.

14



The Fund mai ntains that neither Baselice nor any other
coordi nator at the Fund was qualified to do teacher training and
devel opnent programm ng. Baselice's own deposition testinony
supports the Fund's position. Baselice recalls that Jack
Stei nberg asked himin the May neeting to consider taking courses
in educational research and statistics. Baselice admts that he
has little or no education or background in both of those areas.
Basel i ce Dep. at 51-53. Baselice also denies having training and
experience in peer intervention, and concedes havi ng no
background i n behavi or nodification, apart fromusing it in the
cl assroom si xteen years ago when he was a teacher. 1d. at 77.
Basel i ce al so acknow edges havi ng no background in reading
recovery and Web page fabrication. [d. at 78. Finally,
Baselice's lack of qualifications to performteacher training and
devel opnent progranmmng is confirmed by the undi sputed fact that
St ei nberg proposed to send Baselice to school so that he could
assunme that responsibility.

Basel i ce reasons that the Fund could have inexpensively
trained himto take on the responsibilities that Madgey and
Barnett assuned. True, Baselice was qualified to perform
benefits counseling, which Madgey and Barnett perforned half of
the time. However, the undisputed fact remains that Baselice
woul d have had to have gone to school to undertake teacher
training and devel opnment, and Madgey and Barnett did not.
Basel i ce provi des no suggestion of how nuch such additiona

school woul d have cost to support his conclusory assertion that

15



"Plaintiff would not have required a substantial tinme and
nmonetary investnent” in school. Pl.'s Mem L. in Opp. to Summ
J. at 13. Nor does he venture what classes woul d have been

necessary, and how | ong such school woul d have taken to conplete.

Baselice also attenpts to negate the asserted
difference in qualifications between Barnett and Madgey and him
He maintains that there is no discernible difference, and that
the proffered difference is nerely a pretext for age
discrimnation. Barnett and Madgey are, as noted, younger than
he.

Basel i ce points out that he has a Masters Degree in
education, el enentary-education and principal certifications, and
taught elenmentary school for fourteen years. Baselice also was a
Union staff representative, as was Barnett. These credentials,

i npressive as they are, absent other evidence are not weighty
enough by thenselves to permt a reasonable jury to conclude that

Basel i ce had conparable credentials for teacher training and

devel opnent to Barnett and Madgey. Barnett was experienced in
behavi or shapi ng nodification and el enentary readi ng research and
analysis. J. Steinberg Dep. at § 35. Madgey was a peer
intervener. He also could help maintain the Fund's Wb site.

Id. at  36. Baselice has not presented any evidence that Madgey
and Barnett did not have these qualifications, or that Baselice

di d.

16



Furthernore, Baselice has not produced evi dence
di screditing the Fund's assertion about the skills needed for the
job -- such as statistics, peer intervention, and educati onal
research. Baselice has not deposed Barnett or Madgey about what
they do fromday to day and what experiences they have, nor has
he peeled away wth any evidence of his own the Fund's
representations about the qualifications necessary to perform
teacher training and devel opnent. Consequently, Baselice has not
denmonstrated "such weaknesses, inplausibilities, inconsistencies,
i ncoherencies, or contradictions in the enployer's proffered
legitimate reasons for its action that a reasonable factfinder
could rationally find them'unwrthy of credence.'" Fuentes, 32
F.3d at 765.

Baselice simlarly asserts:

Not ably, M. Madgey and Ms. Barnett did not

possess simlar experience to each other,

within a particular skill set from which

Plaintiff was excluded. Their particul ar

‘qualifications' for the training and

devel opnment aspect of their positions were as

di sparate from each other as they were from

Plaintiff's.
Pl."s Mm L. in Qop. Mdt. Summ J. at 13-14. This observation
may be suggestive that the qualifications for the job of benefits
coordi nat or/teacher training and devel opnent programer were not
as rigorous nor as specialized as the defendant has said. The
fact alone that Barnett, Madgey and Baselice nay, sonehow, have

different work histories does not convert the Fund's reasons for

hiring Barnett and Madgey over Baselice into a pretext. The

17



plaintiff has denonstrated no "weaknesses, inplausibilities .
or contradictions”", but nerely proffers unsupported concl usi ons.
Basel i ce next attenpts the alternate route of citing
evi dence from which a reasonable fact finder could conclude that
di scrimnation based on age was nore |ikely than not a notivating
or determ native cause of the adverse job action. Fuentes, 32
F.3d at 764. Under this nmethod, he "nust point to evidence that
proves age discrimnation in the same way that critical facts are
generally proved -- based solely on the natural probative force
of the evidence." Keller, 130 F.3d at 1111. Here, he stresses
that he was laid off as retirenent coordi nator and passed over
for the new position of benefits counsel or/teacher trainer and
devel oper ten days after he told Jack Steinberg that he only
pl anned to work three to six nore years.
The time one will continue to occupy a job is not an

automatic surrogate for age. ' It

is legitimate for an enpl oyer
to consider how |l ong an enpl oyee states he wishes to remain in a
j ob before investing in supplenentary education or other
substantial outlays that only yield a marginal return later.
O course, a manager's reference to an enpl oyee's event ual
retirenent can constitute evidence of age discrimnation. Here,

however, the surrounding facts nake Baselice's and Steinberg's

Y . Gay, 957 F.2d at 1087 (holding seniority -- or
the length of time one has held a job -- as a distinct factor
from age) .

“1n this case, Baselice's night school classes were
expected to last two to three years. J. Steinberg Aff. at § 23.

18



di scussion of Baselice's retirenent date insufficiently
suggestive of age discrimnation to present a genui ne issue of
fact of discrimnation under Fuentes.

It will be recalled that Jack Steinberg' s question to
Basel i ce about how | ong Baselice intended to work was pronpted by
Steinberg's proposition to Baselice about returning to school and
Basel ice's response that he was concerned about the inpact of his

health problens. Jack Steinberg nerely followed up on the

nat ural consequences of what Baselice hinself put in issue -- his
health -- as it related to the position of benefit
counsel or/teacher trainer and devel oper. In that context,

Steinberg's conversation with Baselice about his retirenent date
is insufficient evidence fromwhich a jury could reasonably infer
age discrimnation. Indeed, it is worth noting that if Steinberg
were notivated by age discrimnation it is a wonder he would have
offered to send Baselice to school to assune the additional
responsibilities in the first place. Furthernore, recalling this
wor kpl ace -- in which Baselice was by no neans the ol dest

enpl oyee but in the mddle, younger than the retirenent

coordi nator retained, and ultimately replaced as part-tine
retirement coordinator by an ol der enpl oyee -- all the
surroundi ng circunstances neutralize any reasonabl e inference of
age discrimnation that could be made from Jack Steinberg's
singl e conversation with Baselice about Baselice's retirenent.

See Keller, 130 F.3d at 1111-12; Fuentes, 32 F.3d at 767.
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Baselice al so states that he was the nost senior
enpl oyee at the Fund, and one of the nobst highly conpensated,
factors which he posits are suggestive that he was |laid off and
given the replacenent position of part-tine retirenent
coordi nat or because of his age. It is clear, as noted above,
that seniority is a distinct factor from age, and one which, when
not used as a proxy for age, is permssible. Qur Court of
Appeal s has st at ed:

[Plaintiff] cites no support for his
proposition that the ADEA protects an
enpl oyee from an adverse enpl oynent
deci si on based on seniority even if
it cannot be denonstrated that
chronol ogi cal age was a factor.

| ndeed, it has been recogni zed that
"seniority and age discrimnation are
unrel ated. The ADEA targets

di scri m nation agai nst enpl oyees who
fall within a protected age category,
not enpl oyees who have attained a
given seniority status."

Gay, 957 F.2d at 1087 (citation omtted). The ADEA proscri bes

enpl oynent deci si ons based on age, but not on seniority vel non.
The ADEA and PHRA i npose identical standards of

substantive liability for clains of discrimnation based on age.

See Martin, No. 00-3244, 2002 U.S. Dist. LEXIS, at *14; Harris v.

Sm t hkli ne Beechem 27 F. Supp. 2d 569, 576 (E.D. Pa. 1998),

aff'd, 203 F.3d 816 (3d Cr. 1999). Since the Fund is entitled
to summary judgnent under the ADEA, it follows that it is also

entitled to summary judgnent under the PHRA. Baselice has waived
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his claimof intentional infliction of enotional distress, as he
has not addressed it in his responsive brief.*
W will grant summary judgnent to defendant Fund. An

appropriate Order foll ows.

I N THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

ROBERT BASELI CE : ClVIL ACTI ON
V. :
PHI LADELPHI A FEDERATI ON OF
TEACHERS HEALTH AND WELFARE :
FUND : NO. 01-477
ORDER

AND NOW this 1st day of May, 2002, upon consideration
of defendant's notion for sumary judgnment, plaintiff's response
thereto, and defendant's reply thereto, and in accordance with
t he foregoing Menorandum it is hereby ORDERED that:

1. Defendant's notion for sumrmary judgnent is GRANTED

2. JUDGVENT IS ENTERED in favor of defendant
Phi | adel phi a Federation of Teachers Health and Wl fare Fund and

agai nst plaintiff Robert Baselice; and

3. The Cerk shall CLOSE this case statistically.

2 Furthernore, the record does not disclose the
exi stence of "extrene and outrageous conduct”™ "so extrene in
degree[] as to go beyond all possible bounds of decency..." or
nmedi cal |y determ nabl e enotional injury necessary to make this
| egal theory tenable. Kazatsky v. King David Menorial Park, 527
A 2d 988, 991, 995 (Pa. 1987).




BY THE COURT:

Stewart Dal zel |,
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