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Def endant Donald Berry is charged with various offenses in
connection with an alleged conspiracy to distribute cocaine.!
Def endant seeks to suppress evidence seized fromhis residence and
his vehicle on July 4, 2001.2 Defendant asserts that the search of
t he home was not perfornmed pursuant to a valid warrant. He further
argues that the seizure of the gun fromthe vehicle was invalid.
For the reasons that follow, the Mtion is deni ed.

| . Search of Defendant’s residence pursuant to state warrant

The Fourth Anmendment to the United States Constitution

provi des:

The Second Supersedi ng | ndi ct nent charges Defendant with one
count of conspiracy to distribute cocaine, four counts of illegal
use of communication facility, two counts of distribution of
cocaine, and two counts of distribution of cocaine within 1,000
feet of a school.

The itens seized from the hone included $48,000 in cash, a
cl ear plastic baggi e of all eged cocai ne, vari ous docunents, papers,
and jewelry. From the vehicle, which was parked outside the
resi dence, police recovered a .40 caliber handgun.
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The right of the people to be secure in their
per sons, house, papers, and effects, against
unr easonabl e searches and seizure, shall not
be violated, and no Warrants shall issue, but
upon probable cause, supported by QGath or
affirmation, and particularly describing the
place to be searched, and the persons or
things to be seized.

U S. Const. amend. |V. For issuance of a warrant, a magistrate
must determne that there is a “fair probability that
evidence of a crime will be found in a particular place.” United

States v. Zimerman, 277 F.3d 426, 432 (3d Cr. 2002) (citing

IIlinois v. Gates, 462 U S. 213, 238 (1983)). The warrant nust

describe the things to be seized with sufficient particularity and
be “no broader than the probable cause on which it is based.” I1d.
(citation omtted).

The search of Berry's house was conducted pursuant to a
warrant approved orally over the telephone by Judge Allan L.
Tereshko, Judge for the Philadelphia Court of Conmon Pl eas.
Det ecti ve Freddy Chaves, the investigating of ficer who prepared the
affidavit in support of the warrant, testified that he contacted
Judge Ter eshko, who was the energency judge on duty on the evening
of July 4, 2001. (N.T. 4/18/02 at 48.) Judge Tereshko swore
Det ecti ve Chaves over the telephone. (ld. at 49.) The Detective
then reviewed the contents of the affidavit with the Judge. (ld.
at 49-60.) At approximately 10 p.m, Judge Tereshko granted oral
approval for warrants to search Defendant’s home and to search a

vehicle driven by Co-Defendant Julian Gonzalez. (ld. at 61.)



Judge Tereshko instructed the Detective to bring the affidavit and
warrants to himthe followi ng norning. (ld. at 61.) That norning,
the Judge reviewed the affidavit and signed the warrants,
confirm ng the i ssuance of the warrants on July 4, 2001 at 10 p. m
(1d. at 61-62.)

After receiving the oral approval of the warrants on t he ni ght
of July 4, Detective Chaves advised the officers at the scene of
Def endant’ s resi dence that the warrant had been approved. (l1d. at
62.) Detective Sergeant David Traubel received the radio call from
Detective Chaves at approximately 10:40 or 10:45 p.m (Ld. at
131.) Detective Sergeant Traubel and several other officers, in
Det ecti ve Chaves’ absence, proceeded to serve the warrant on the
house. (ld. at 63, 80, 131-32.) The officers secured the scene
and inforned Defendant and his famly that they had a warrant to
search the premses. (ld. at 132-33.) They proceeded to search
the house. (lLd. at 141.) Detective Chaves arrived at the scene
sonetine after 11 p.m (ld. at 80.) By the tine the Detective had
arrived, police had already seized several itens. (Ld. at 81.)
Detective Chaves testified that he gave a copy of the unseal ed
portion of the search warrant to Defendant’s wife. (ld. at 82-83.)

The search of Defendant’s hone was conducted by state police
wi t hout federal involvenment. Wether a search conducted pursuant

to a state warrant is characterized as “federal” or “state” in a

federal prosecution depends upon the extent of involvenent of



federal officers. United States v. Bedford, 519 F.2d 650, 653 n.1

(3d. CGr. 1975) (citing Lustig v. United States, 338 U S 74

(1949)). Sonething nore than “nere participation” by federal
of ficers nust be found before a state search is transforned into a

federal undertaking. 1d. (citing Byers v. United States, 273 U. S.

28, 32 (1927)). If a search is federal in character, it nust
conformto federal constitutional requirenments and the provisions
of Federal Rule of Crimnal Procedure 41. Bedford, 519 F. 2d at 653
n. 1. If a search is a state undertaking, however, assum ng the
proper issuance of the warrant under state law, it need only
conformto federal constitutional requirenents. Bedford, 519 F. 2d
at 653 n. 1.

In this case, there was no i nvol venent by federal authorities,
and so the issuance of the warrant i s governed solely by applicable
state law and federal constitutional requirenents. State | aw
all ows the i ssuance of a search warrant via tel ephone and does not

require the proceeding to be recorded.® Commnwealth v. Long, 786

A 2d 237, 240 (Pa. Super. C. 2001). Detective Chaves testified

3Def endant attenpts to distinguish Long based on the court’s
observation in Long that the identity of the affiant was not in
gquestion because the affiant was known to the judge. However, the
record and testinony here are sufficient to establish that there
was a clear indicia of reliability for the issuing judge to
determine that he was speaking with Detective Chaves. In
particular, the Detective presented the affidavit and warrant
applications to the Judge the following norning, and the Judge
confirmed his issuance of the warrants the night before. (N T.
4/ 18/ 02 at 61.) Accordingly, the Court does not view these facts
as sufficient to distinguish this case from Long.
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t hat Judge Tereshko was the energency judge the evening he sought
the warrant. (N.T. 4/18/02 at 48.) The Detective requested an in-
person neeting with the Judge, (N T. 4/18/02 at 49), but the Judge
informed the Detective that he was not physically able to cone neet
him nor was he at a |ocation where the Detective could neet with
himin a reasonable tine. (N.T. 4/18/02 at 49.) The Detective
al so requested to send the affidavit to the Judge by facsim |l e, but
the Judge infornmed him this would not be possible and instead
instructed the Detective to review the affidavit’s contents over
the tel ephone. (N T. 4/18/02 at 49-50.) Judge Tereshko swore the
Detective over the tel ephone. (N T. 4/18/02 at 50.) They revi ewed
the affidavit (id. at 51-60), and Judge Tereshko provi ded his oral
approval for the warrants at approximately 10 p.m on July 4, 2001.
(N.T. 4/18/02 at 61.) The Court finds Detective Chaves’ testinony
to be credi ble and sufficient to establish that the i ssuance of the
warrant was proper under state law. Accordingly, the subsequent
search was perforned pursuant to a valid search warrant issued in

conformance with state | aw *

“Furthernore, the Court is satisfied that there was sufficient
basis for the issuing judge to determne that probable cause
existed to issue the search warrant for purposes of the Fourth

Amendnent . Probabl e cause is determned under the totality of
ci rcunst ances and exists if, “given all the circunstances set forth
in the affidavit . . . including the ‘veracity’ and ‘basis of
know edge’ of persons supplying hearsay information, there is a
fair probability that contraband or evidence of a crinme will be
found in a particular place.” Illinois v. Gates, 462 U. S. 213, 238
(1983). The court accords great deference, reviewing only for

“substantial basis” to issue a search warrant. See United States
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The governnent further argues that even if the warrant was
defective, the materials seized in the search should not be
excl uded because of a good faith exception to the exclusionary rule

applies. United States v. Leon, 468 U S. 897, 922 (1984).

Suppression is not an appropriate renedy when governnent agents
conduct a search in objective good-faith reliance on court

aut hori zati on. Id. at 925; United States v. Hodge, 246 F.3d 301,

307 (3d Gr. 2001). The purpose of suppression is to deter police

v. Loy, 191 F.3d 360, 365 (3d Cir. 1999). The court focuses on
what information is “actually contained in the affidavit, not on
what i nformation an affidavit does not include.” 1d. (citing United
States v. Conley, 4 F.3d 1200, 1208 (3d Cr. 1993)). The Court
nmust confine itself “‘to the facts that were before the issuing
judge, i.e., the affidavit and [ does] not consider information from
ot her portions of the record.”” United States v. Hodge, 246 F.3d
301, 305 (3d Cr. 2001) (citation omtted). Doubtful or marginal

cases shoul d be resolved in favor of the warrant. See Atiyeh, 2001
US Dst. LEXIS 1837, at *8 (citing United States v. Ventresca

380 U. S. 102, 109 (1965)).

I n maki ng his probabl e cause determ nati on, the issuing judge
relied on the contents of the affidavit prepared by Detective
Chaves. The Detective reviewed the contents of the affidavit wth
t he judge over the tel ephone after being sworn. (N T. 4/18/02 at
49- 60.) The follow ng norning, Judge Tereshko re-reviewed the
affidavit in person and signed the warrant, confirmng the date and
time that he had given his verbal consent and confirmng the
warrant’s issuance. (ld. at 61-62.) The affidavit contains
extensive information from confidential w tnesses and informants
relating to Defendant’s participation in drug sales (See, e.q.,
Gov't. Ex. G 1 (“Affidavit”) at 10-17, 26-31, 32-38, 41-46, 67-77),
summari es of direct purchases of illicit drugs fromDefendant by an
undercover detective (Affidavit at 135-44), summaries of wre
intercepts involving conversations relating to drug transactions
(id. at 145-214), and other surveillance information relating to
the Defendant’s participation in drug transaction activity. (ld.)
Taken inits entirety, the affidavit contained sufficient evidence
upon which the judge could find that probable cause existed to
search Defendant’s residence.




m sconduct and not to punish innocent errors of nmagistrates or
j udges. ld. at 916. “The test for whether the good faith

exception applies is ‘whether a reasonably well trained officer

woul d have known that the search was illegal despite the []udicial]
aut horization.”” Loy, 191 F. 3d at 367 (quoting Leon, 468 U. S. at
922 n. 23).

Here, the record reflects that the |aw enforcenent agents
proceeded reasonably and i n good faith. The Detective foll owed al
of the procedures required by the issuing judge in obtaining the
warrant. The Detective attenpted to contact judges with whom he
had prelimnarily discussed the search warrants. (N T. 4/18/02 at
47.) After being unable to contact those judges, he contacted the
Cty Hall telephone operator who connected himto the energency
judge. (ld. at 48.) The Detective proceeded to seek the warrant
over the tel ephone at the direction of the Judge, who turned down
his requests for an in-person neeting. (ILd. at 49-51.) The
detective relied on the judge' s determ nation of the law. Accord
Hodge, 246 F.3d at 309.

Defendant’s Mdtion to suppress physical evidence seized

pursuant to the proper execution of the warrant is denied.?®

°Based on the testinony presented at the hearing, there does
not appear to be any defect in the state police s execution of the
search warrant.



B. Sei zure of the @Gun from Vehicle

Def endant next chall enges the seizure of a .40 caliber Smth
and Wesson sem -automatic pistol fromhis Wiite Lincoln Navigator
The car was parked in the driveway of the property. (N T. 4/18/02
at 65.) Detective Chaves testified that he obtained the keys to
the vehicle fromDefendant’s wife. (1d.) The Detective determ ned
that the vehicle should be seized pursuant to the state forfeiture
| aw. (ILd.) He recognized the vehicle as the sane one that had
been previously used to transfer drugs and pick up nonies. (ld. at
65, 98-103.) He intended to nove the vehicle to secure |ocation,
nanmely the inpound lot of the District Attorney’'s Ofice. (Ld.)
The Detective discovered the gun tucked in the driver’s side seat
when he opened the front door of the vehicle. (ld. at 66.) He
took the gun into custody for safekeeping reasons. (ld.) At no
point did the Detective actually search the vehicle. (lLd. at 105.)

The seizure of the vehicle, and the subsequent discovery of
the gun in plain view, were proper. In order to make this
determ nation, the Court first nust exam ne whether the seizure of

t he vehi cl e was authorized by state statute and whet her the seizure

was consistent with the Fourth Amendnent. United States v. Sal non,

944 F.2d 1106, 1119 (3d Gr. 1991) (citing United States v. Bush,

647 F.2d 357, 366 (3d Cr. 1981). Under Pennsylvania |aw, rea
property is subject to forfeiture if it is “used or intended to be

used to facilitate” the sale or possession of controlled



subst ances. 42 Pa. Cons. Stat. Ann. 8 6801(a)(6)(i)(C (West
2000). Seizure may be made by | aw enforcenent authorities w thout
process where “there i s probabl e cause to believe that the property
has been used or is intended to be used in violation of The
Control | ed Substance, Drug, Device and Cosnetic Act.” 42 Pa. Cons.
Stat. Ann. 8§ 6801(b)(4) (West 2000). Here, Detective Chaves
recognized the vehicle as the sane one that Defendant had
previously used during an undercover buy. (N.T. 4/18/02 at 98-
103.) The fact that there was probable cause to believe the
vehicle made the transaction less difficult was sufficient for
seizure of the vehicle in the absence of a warrant under the
Pennsyl vania forfeiture statute. Salnon, 944 F.2d at 1119.
Furthernore, it is sufficient that the Detective Chaves made the

probabl e cause determ nation. See Salnon, 944 F.2d at 1119. In

this case, Detective Chaves determ ned that such probable cause
exi st ed. (N.T. 4/18/02 at 65-66, 98-99.) Furthernmore, this
warrantl ess seizure, supported by probable cause to believe the
vehicle was subject to forfeiture, does not violate the Fourth

Amendnment . See Sal nbn, 944 F.2d at 1119.

Detective Chaves discovered the gun in plain view when he
opened the door. The plain view seizure of the gun, which was
found subsequent to the proper seizure of the vehicle under state
and constitutional law, did not violate the Fourth Anendnent. See

Horton v. California, 496 U S. 128, 142 (1990); United States v.




Bell, No.O01-691, 2002 W. 171742, at *3-4 (E.D. Pa. Jan. 31, 2002)
(uphol di ng pl ai n vi ew sei zure of handgun where officer opened door
of defendant’s vehicle to turn off ignition after defendant’s
arrest pursuant to the community care rule and officer saw gun
sticking out fromunder the driver’s seat in plain view)

As the seizure of the gun was proper, Defendant’s Motion to

Suppress the gun is deni ed.

An appropriate Order follows.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

UNI TED STATES OF AMERI CA
Crimnal Action
V.
No. 01-545-1

N N N N N

DONALD BERRY

ORDER
AND NOW this day of April, 2002, upon
consi deration of Defendant Donald Berry' s Motion to Suppress (Doc.
No. 89), all responsive and supporting briefing thereto, including
t he suppl enental subm ssions of the parties, and the hearing held
before the Court on April 18, 2002, IT IS HEREBY CRDERED t hat said

Motion is DEN ED

BY THE COURT:

John R Padova, J.



