IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

UNI TED STATES OF AMERI CA : CRI M NAL ACTI ON
V.
CHRI STOPHER RI TTER No. 98-0131-01

VEMORANDUM AND ORDER

HUTTON, J. April 11, 2002

Currently before the Court is Petitioner Christopher Ritter’s
Motion to Vacate, Set Aside or Correct a Sentence pursuant to 28
US C 8§ 2255 (Docket No. 152), the Governnent’s Response to
Ritter's Petition to Vacate, Set Aside or Correct his Sentence
Pursuant to 8 2255 (Docket No. 167), Petitioner’s (Cbjections to
Governnent’ s Qpposition to Hi s 82255 Habeas Cor pus Petition (Docket
No. 175), Petitioner’s First Supplenent to H s Mtion Under 82255
(Docket No. 176), the Governnent’'s Response to Petitioner’s
Supplenment to H's 82255 Petition (Docket No. 187), Petitioner’s
bj ections to Government’s Qpposition to His Motion to Suppl ement
H's 82255 Petition (Docket No. 191), and Petitioner’s Second
Supplenment to His Mtion Under 82255 (Docket No. 190). For the
foll owi ng reasons, the Court denies Petitioner the relief sought.

. BACKGROUND

On March 24, 1998, a Federal Gand Jury in the Eastern

District of Pennsylvania returned an Indictnment which charged



Christopher Ritter with the followi ng crinmes: conspiracy to commt
Hobbs Act Robbery (18 U. S.C. 81951) (Count 1); conspiracy to commt
interstate transportation of stolen property (18 U S C. 8371)
(Count 2); interstate transportation of stolen property (18 U S.C
§2314) (Counts 3, 8 and 10); interference with comrerce by robbery
(18 U.S.C. 81951) (Counts 4, 7 and 9); and use of a gun during a
crime of violence (18 U.S.C. 8924(c)) (Count 5).

On Septenber 23, 1998, Petitioner appeared with retained
counsel, Marc |. Rickles, before this Court and pled guilty to al
Counts. On March 4, 1999, Petitioner was sentenced by this Court
to 196 nonths inprisonnent and 3 years supervised release.
Petitioner was al so ordered to pay $443,130.00 in restitution and
a $900. 00 assessnent fine. Appeal was taken to the United States
Court of Appeals for the Third Crcuit, who affirned this Court’s
sentence in an unpublished opinion on Novenber 10, 1999.

On February 13, 2001, Petitioner filed the instant Modtion
pursuant to 28 U S.C. 8 2255 raising the follow ng grounds for
relief: 1) Petitioner alleges that his guilty plea was not know ng,
intelligent, or voluntary due to the ineffective assistance of
counsel; 2) Petitioner alleges insufficiency of the evidence
regarding his state of mnd in relation to his aiding and abetting
the conspiracy; 3) Petitioner’s receipt of stolen nerchandise did
not have a substantial effect on interstate comerce; 4)

Petitioner’s sentence was inproperly enhanced for use of the sane
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gun that fornmed the basis of his conviction under 18 U S. C
8924(c); 5) this Court did not have subject matter jurisdiction
over Petitioner’s case; and 6) ineffective assistance of counsel at
sent enci ng. Mor eover, on August 17, 2001, Petitioner filed his
first supplenent to his Mtion pursuant to 28 U S C § 2255
claimng that the victins suffered no financial | oss and asking the
Court to rescind the restitution order. On March 18, 2002,
Petitioner filed his second supplenent to his Mdtion pursuant to 28
U S. C 8§ 2255, arguing insufficiency of the evidence to convict him
under 18 U. S. C. 8924(c) (Count 5). The Court now considers these
filings.

1. LEGAL STANDARD

A prisoner who is in custody pursuant to a sentence i nposed by
a federal court who believes “that the sentence was inposed in
violation of the Constitution or |laws of the United States,
or is otherwise subject to collateral attack, may nove the court
whi ch inposed the sentence to vacate, set aside or correct the

sentence.” 28 U.S.C. § 2255 (West 2001); see also Daniels v. U. S,

532 U.S. 374, 377, 121 S.Ct. 1578, 149 L.Ed.2d 590 (2001). The
district court is given discretion in determ ning whether to hold
an evidentiary hearing on a petitioner’s notion under section 2255.

See Gov't of the Virgin Islands v. Forte, 865 F.2d 59, 62 (3d Cr.

1989). In exercising that discretion, the court nust determ ne

whet her the petitioner’s clains, if proven, would entitle himto
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relief and then consider whether an evidentiary hearing is needed

to determne the truth of the allegations. See Gov't of the Virgin

| sl ands v. Watherwax, 20 F.3d 572, 574 (3d Cr. 1994).

Accordingly, a district court may summarily dism ss a notion
brought under section 2255 without a hearing where the “notion
files, and records, ‘show conclusively that the novant is not

entitled to relief.”” U.S. v. Nahodil, 36 F.3d 323, 326 (3d Cr.

1994) (quoting U.S. v. Day, 969 F.2d 39, 41-42 (3d Gr. 1992));

Forte, 865 F.2d at 62. For the reasons outlined bel ow, the Court
finds that there is no need in the instant case for an evidentiary
heari ng because the evidence of record conclusively denonstrates
that Petitioner is not entitled to the relief sought.

1. DILSCUSSI ON

A. I neffective Assistance of Counsel and the
Vol unt ari ness of Petitioner’s @Quilty Pl ea

Petitioner all eges several instances of ineffective assi stance
of counsel and avers that his plea of guilty to all counts on
Septenber 23, 1998 was not know ng, voluntary or intelligent
Specifically, Petitioner alleges that his counsel, Mirc R ckles,
advi sed Petitioner that he woul d receive no nore than five years of
inmprisonnment if he pled guilty. Petitioner clains that, but for
counsel s erroneous advi ce regarding the sentence he woul d receive
upon a plea of guilty, Petitioner would have demanded a trial.

Moreover, Petitioner makes brief reference to four other

al | eges instances of ineffective assistance of counsel: 1) failure
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to object to the Presentence Investigation Report’s (PSl)
conput ation of Petitioner’s Base Ofense Level (BOL); 2) failure to
request an adj ournnent of sentencing pending transcription of the
plea record; 3) failure to challenge the PSI’s Section 3Al.1(b)
adj ustnent based on the age of the victim and 4) failure to
request a downward departure for mtigating role.

The | ongstanding test for determning the validity of aguilty
plea is "whether the plea represents a voluntary and intelligent
choice anong the alternative courses of action open to the

defendant." See North Carolina v. Alford, 400 U S. 25, 31 (1970).

The Strickland two-part test for i neffectiveness of counsel applies

to clains arising out of the plea process. See Hill v. Lockhard,

474 U. S. 52, 57 (1985).

The Si xth Amendnent to the United States Constitution provides
that a crimnal defendant is entitled to reasonably effective
assi stance of counsel. See U S. Const. anmend. VI. A petitioner’s
claim of ineffective assistance of counsel is governed by the
standard promulgated by the United States Suprene Court in

Strickland v. Washington, 466 U S. 668, 687, 104 S.Ct. 2052, 2064

(1984). In Strickland, the Suprene Court stated that an

i neffective assi stance of counsel claimrequires the petitioner to
show that their counsel’s perfornmance was defective and that the

deficient performance prejudiced the defense. See id.; see also

Meyers v. Gllis, 142 F.3d 664, 666 (3d Cir. 1998) (stating that to




be entitled to habeas relief, the defendant nust establish
ineffectiveness as well as resultant prejudice). Counsel’s
performance i s to be neasured agai nst a standard of reasonabl eness.
In anal yzing that performance, the court nust nmake “every effort
to elimnate the distorting effects of hindsight,” and

determ ne whet her in light of all the circunstances, the
identified acts or omssions were outside the wde range of

prof essional ly conpetent assistance.” See Strickland, 466 U S. at

690.

Once it is determned that counsel's performance was
deficient, the court nust determne if "there is a reasonable
probability that, but for counsel's unprofessional errors, the
result of the proceedi ngs woul d have been different.” 1d. at 694.
“A reasonabl e probability is a probability sufficient to underm ne
confidence in the outcone.” |d. Only after both prongs of the
analysis have been net wll the petitioner have asserted a
successful ineffective assistance of counsel claim Mor eover,
“Judicial scrutiny of an attorney's conpetence is highly

deferential.” Diggs v. Onens, 833 F.2d 439, 444-45 (3d CGr. 1987).

“[Aln attorney is presuned to possess skill and know edge in
sufficient degree to preserve the reliability of the adversaria
process and afford his client the benefit of a fair trial.” 1d. at
445. “Nevertheless, if ‘fromcounsel's perspective at the tine of

the alleged error and in light of all the circunstances’ it appears
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that counsel's actions were unreasonable, the court nust consider
whet her that error had a prejudicial effect on the judgnent.” |d.
(citation omtted).

Regardi ng Petitioner’s argunent that his plea was not know ng
or voluntary, the Court need not address whether counsel’s advise
was i ndeed deficient because, even if it was, Petitioner is unable
to satisfy the prejudice prong. At the Septenber 23, 1998 plea
hearing, the Court advi sed Petitioner that the maxi numsent ence was
120 years. Tr. At 7. Petitioner acknow edged hi s understandi ng of
this maxi num sentence. 1d. The Court asked Petitioner if he
under st ood t he gui deline range, and Petitioner answered “1 believe
20 to 25 years and a five year mandatory.” 1d. Petitioner’s
counsel stated the range nore precisely: “l have the category would
fall between 235 and 293 nonths.” 1d. Governnent counsel confirmed
this. 1d. at 8. The Court then asked Petitioner if the Court had
authority to sentence Petitioner to less than 235 nonths. |d.
Petitioner answered “No, no, Your Honor.” 1ld. Petitioner then
restated his desire to plead guilty. Id. Therefore, based on the
di al ogue that transpired during the Septenber 23, 1998 plea
hearing, Petitioner cannot claimthat his plea of guilty was not
knowi ng or voluntary.

Moreover, Petitioner’s remaining allegations of ineffective
assi stance of counsel are without merit. 1In his Mtion, Petitioner

nmakes reference to counsel’s “failure to request an adj our nment of



sentenci ng pending transcription of the plea record,” Pet.’s Mt.
at 17, but does not provide any support for this allegation or
explain how Petitioner was harnmed by it. Simlarly, Petitioner
makes passing reference to counsel’s failure to challenge
Petitioner’s sentenci ng enhancenent based on the victinis age and
counsel’s failure to request a downward adjustnent for mtigating
role. Petitioner, however, does not el aborate on these allegations
or provide any evidentiary support as to how counsel’s performance
was deficient or how Petitioner was prejudiced by counsel’s
per f or mance. Accordingly, Petitioner is not entitled to habeas
relief based on ineffective assistance of counsel.

B. Sufficiency of the Evidence Regarding Petitioner’s
State of Mnd in Aiding and Abetting the Conspiracy

Petitioner clains that there was no evidence that he had any
intent to facilitate the conmm ssion of the robberies, no evidence
of quilty know edge, and no evidence that he assisted or

participated in the offense. Citing United States v. Mrrow, 977

F.2d 222, 231 (6'" Cir. 1992), Petitioner clains that the Governnent
did not prove that Petitioner knewto a “practical certainty” that
hi s acconplice Chanpney was carrying a gun.

It is well-settled, however, that a defendant's properly
counsel ed and entered plea of guilty admts all of the el enents of
a formal crimnal charge and waives a nultitude of federal
constitutional rights, including the privilege against conpul sory

self-incrimnation, the right to confront one's accusers, the right
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to a jury trial, the right to a speedy trial, and the right to
require the prosecutor to prove the crine beyond a reasonable

doubt. Tollett v. Henderson, 411 U S. 258, 267 (1973) ("Wen a

crim nal defendant has solemmly admtted in open court that he is
in fact guilty of the offense with which he is charged, he may not
thereafter rai se i ndependent clains relating to the deprivation of
constitutional rights that occurred prior to the entry of the

guilty plea."); MIller v. Angliker, 848 F.2d 1312, 1319 (2d Cir.)

("When a defendant pleads guilty, he waives ... the right to
confront his accusers and the privilege against conpulsory

self-incrimnation."), cert. denied, 488 U S. 890 (1988); United

States v. Manni, 810 F.2d 80, 84 (6th Cr.1987) (defendant's

argunent regarding the sufficiency of the evidence that m ght have
been produced at trial was waived by his guilty plea); United

States v. Freed, 688 F.2d 24, 25-26 (6th G r.1982) (defendant who

pl eaded nol o contendere could not | ater argue that the evi dence was
insufficient to support a conviction).

Moreover, anple evidence existed regarding Petitioner’s
know edge of the conspiracy. At the Septenber 23, 1998 plea
heari ng, the Governnent denonstrated Petitioner’s contact with co-
conspirators (Tr. at 18), Petitioner’s possession of the stolen
property (Tr. at 17-18), Petitioner’s adm ssion to police officers
that he knew the property had been stolen (Tr. at 18), and

Petitioner’s adm ssion that he knew the stolen property had been
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obtained through violence (Tr. at 18). The Governnent al so
denonstrated the fact that Petitioner nmet wth co-defendant
Blickley before the robberies and burglaries to identify the
victimse (Tr. at 19-20), and Petitioner’s actual receipt of the
stolen property (Tr. at 20-22). Petitioner was asked by the Court
if he agreed with the CGovernnment’'s proffer of the facts, and
Petitioner responded “Yes” (Tr. at 25). Petitioner, therefore,
cannot claimthat there was i nsufficient evidence of his know edge
of the conspiracy.

C. Petitioner’s Receipt of Stolen Property and its
Affect on Interstate Commerce

Petitioner contends that the Governnment failed to denonstrate
that Petitioner’s crimnal acts had a nexus to i nterstate comerce.
However, the Record reflects that the Governnent’s evi dence of an
interstate conmerce nexus was substantial. At the Septenber 23,
1998 Pl ea Hearing, the Governnent denonstrated that the victins of
Petitioner’s crines “were all involved as deal ers or collectors of
antiques and coins and jewelry, and ... their customers were
custoners inside and outside of their respective states,” Tr. at
17, and that sonme of the charged robberies and burglaries occurred
in New Jersey, and the stol en property was brought to Petitioner in
Pennsyl vania, who “fenced” it both inside and outside of
Pennsyl vania. Tr. at 17.

The Governnent denonstrated additional evidence of a nexus to

interstate comerce during the Septenber 23, 1998 Plea Hearing.

-10-



Petitioner had identified the victins to Blickley, who carried out
the robberies and burglaries both inside and outside of
Pennsyl vania. Tr. at 19. Petitioner planned the robbery of Martin
Brot hers Auction House in Washington Township, New Jersey and
recei ved sone of the stolen property in Pennsylvania. Tr. at 20.
Petitioner planned the robbery of two Pennsyl vani a coi n deal ers who
operate in interstate cormmerce. Tr. at 20-21. Petitioner planned
robberies and burglaries in Morestown, New Jersey, Lanbertville,
New Jersey and Voorhees, New Jersey, and received the stolen
property in Pennsylvania. Tr. at 22-25. Petitioner agreed to al
of these facts. Tr. at 25. The Governnent, therefore, proved the
interstate nexus el enent.

D. The Court’s Sentencing Quideline Calculation

Petitioner contends that the Sentenci ng Gui del i nes cal cul ati on
doubl e-counted his use of a firearm because he was convicted of a
violation of 18 U S C 8924(c). Petitioner, however,
m sunder stands the calculation by the U S. Probation Ofice. The
Probation Ofice grouped the Section 924(c) violation (Count 5)
wth the related violations (Counts 1 and 4). See PSI at p. 10.
Consequentially, the Section 2B3.1(b)(2)(c) adjustnment was not
added. See PSI at 40, p. 10). The Sentencing Quidelines
cal cul ation, therefore, was correct.

E. This Court’s Subject Matter Jurisdiction Over The Case

Petitioner, in his Motion, clainms that this Court did not have
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subject matter jurisdiction over the instant case. Petitioner
essentially reargues that the crines he commtted did not have a
nexus to interstate commerce. However, as was di scussed above, the
Governnent denonstrated the nexus to interstate comrerce and
Petitioner agreed to the Governnent’s recitation of the facts. Tr.
at 25. This Court had subject matter jurisdiction pursuant to 18
U S. C 83231.

F. The Court’'s Restitution O der

On March 4, 1999, this Court ordered Petitioner to pay
$443,130.00 in restitution. See Tr. at 133-134. Petitioner
contends that this Court should rescind its restitution order,
arguing that there was no financial |oss suffered by the victins.
Petitioner, however, did not object to the Court’s restitution
order at sentencing. Petitioner appealed his sentence, including
the restitution order, and the Court’s Order was affirned by the
Third Grcuit in an unpublished opinion dated Novenber 10, 1999.

The Court’s restitution order was based on the financial |oss
suffered by the victinse as calculated by the United States
Probation O fice and included in the PSI. The Court adopted this
portion of the PSI at the Sentencing Hearing on March 4, 1999. The
Court offered Petitioner the opportunity to object to the PSI’s
restitution recomendation, and Petitioner failed to do so.
Mor eover, Petitioner has not provided this Court with any support

for his argunent that the PSI’s restitution calculation was
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incorrect. The Court’'s restitution order, therefore, will not be
resci nded.

V. CONCLUSI ON

For the foregoing reasons, the Court declines to grant
Petitioner the relief sought. No evidentiary hearing i s necessary
since the records before this Court establish that Petitioner is
not entitled to relief wunder section 2255. Mor eover, since
Petitioner has failed to nake a “substantial show ng of the deni al
of a constitutional right,” 28 U. S.C. 8§ 2253(c)(2), no certificate
of appealability wll issue.

An appropriate Order follows.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

UNI TED STATES OF AMERI CA : CRI M NAL ACTI ON
V.
CHRI STOPHER RI TTER : No. 98-0131-01
ORDER

AND NOW this 11" day of April, 2002, upon consideration of
Petitioner Christopher Ritter’s Mdtion to Vacate, Set Aside or
Correct a Sentence pursuant to 28 U S.C. 8§ 2255 (Docket No. 152), the
Governnent’s Response to Ritter’s Petition to Vacate, Set Aside or
Correct his Sentence Pursuant to 8§ 2255 (Docket No. 167),
Petitioner’'s Objections to Governnent’s Opposition to Hi s 82255
Habeas Corpus Petition (Docket No. 175), Petitioner’s First
Suppl ement to His Mdtion Under 82255 (Docket No. 176), the
Government’s Response to Petitioner’s Supplenment to Hi s 82255
Petition (Docket No. 187), Petitioner’s (bjections to Governnment’s
Qpposition to His Motion to Supplenent His 82255 Petition (Docket No.
191), and Petitioner’s Second Supplenment to H's Mdtion Under 82255
(Docket No. 190), IT IS HEREBY ORDERED t hat:

1) Petitioner's Mtion to Vacate, Set Aside or Correct a
Sentence pursuant to 28 U.S.C. 8§ 2255 (Docket No. 152) is DEN ED

2) The Court finds that there are no grounds to issue a

certificate of appeal ability;



3) The Cerk of the Court shall mark this case as CLOSED.

BY THE COURT:

HERBERT J. HUTTON, J.
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