IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

COLI E BAXTER : CIVIL ACTI ON
V.
: No. 01-CV-2341
PCLI CE OFFI CER EDGAR MELENDEZ :
PCLI CE OFFI CER TRACY BROOKS

VEMORANDUM

Padova, J. Apri | , 2002

Plaintiff brought this action against two Phil adel phia Police
Oficers pursuant to 42 U S. C 8§ 1983 alleging that his stop
search and arrest by those police officers on drug charges
constituted unl awful search and seizure, false arrest and ill egal
i mprisonnment in violation of the Fourth and Fourteenth Anendnents
tothe United States Constitution. Before the Court is Defendants’
Motion for Sunmary Judgnent.! For the reasons that follow, the
Motion is granted.
l. BACKGROUND

On February 18, 1999, nenbers of the Phil adel phia Police
Department’s 35th District “NET TEAM set up surveillance in the
area of 4939 Camac Street, a house belonging to Baxter’s aunt.
(Def. Ex. Cat 2.) At 3:45 p.m, the police observed David Waods
outside the garage door of that property. (Id.) At 4:08 p.m
Wods was approached by Kenny M ckens, the two nen engaged in a

brief conversation and then walked to the front of the garage.

'Def endants’ Mtion was filed on January 14, 2002. Plaintiff
has failed to respond to the Mtion.



(Ld.) M ckens knocked on the garage door which was opened by
Raynmond Young. (ld.) Wods then handed Young sone noney. (ld.)
Young went back inside the garage and returned a few nonents | ater
and handed sonething to Wods, who then left. (l1d.) The police
st opped Whods around the corner from the garage, he was carrying
nine yellow zip | ock bags of crack cocaine base. (ld.) Later in
the afternoon, the police officers wwtnessed simlar drug sales to
two nore individuals. (lLd.) The first of those individuals was
st opped carrying four yellow bags of cocaine base and the second
was stopped carrying one yell ow bag of cocaine base. (1d.)

About 3:50 p.m Baxter arrived at 4939 Camac Street to
fix a toilet which he had installed inside the garage. (Def. Ex.
E at 18-19.) He initially went inside the garage to fix the
toilet, but was unable to do so because his cousin, Charles
Ri chardson, had gone out to get parts for the toilet and had not
yet returned. (Ld. at 21.) About 4:20 p.m he went outside to
check the oil in his car. (ld. at 22.) The second and third drug
sal es observed by the NET TEAM occurred whi |l e Baxter was outsi de of
t he garage checking the oil in his car.

At 4:35 p.m, the NET TEAM approached t he garage. (Def. Ex.
Cat 2.) Oficer Brooks stopped Baxter. (ld.) Oficer Ml endez
saw a firearmunder Baxter’s sweatshirt when he lifted his arns and
alerted O ficer Brooks. (Def. Ex. D at 32.) Oficer Brooks then

patted down Baxter and took a 9mm handgun fromhim (Def. Ex. E at



48). Baxter was then made to stand against a wall and wait there
for about a half-hour. (ld. at 36.) The police officers asked him
for permssion to search his car, he “told them go ahead, help
yourself. You ain’t gonna find nothing in there.” (ld. at 48.)

QO her police officers fromthe NET TEAM went to the garage
wher e t hey observed drugs and drug paraphernalia. (Def. Ex. C at
2.) The police officers obtained a search warrant and searched t he
garage and house at 9:30 p.m (ld. at 3.) The officers recovered
firearnms, amrunition, cocai ne base and currency fromthe garage and
i nside the hone. (Ld.) Baxter was arrested along with Young,
M ckens and Richardson. (ld.) He was charged with four counts of
possessi on, manufacture and delivery of a controlled substance and
possessi on of drug paraphernalia. (1d.)

On August 3, 1999, a federal grand jury indicted Baxter, al ong
wi th Young, M ckens and Richardson, with conspiracy to distribute
five grans or nore of cocai ne base, distribution of cocaine base,
possession with intent to distribute cocai ne base, and carryi ng and
aiding and abetting the carrying of a firearm during and in
relationto a drug trafficking crine. (Def. Ex. G) On August 16,
1999, at the request of the United States Departnent of Justice,
the state charges agai nst Baxter were withdrawn in favor of federal
prosecution. (Def. Ex. |.) On January 3, 2000, the Government
filed a notion to dism ss the charges agai nst Baxter based upon its

post-indi ctnent investigation. (Def. Ex. J.) The Gover nnent



stated in the Mtion that, during its post-indictnment
i nvestigation, it became aware of information which was not known
or knowable prior to indictnent, indicating that Baxter was not
guilty. (Ld.) On January 5, 2000, the charges agai nst Baxter were
dism ssed. (Def. Ex. K. ) Mckens, Young and Ri chardson eventually
pled guilty to the charges brought agai nst them
1. STANDARD OF REVI EW

Summary  j udgnent is appropriate “if the pl eadings,
depositions, answers to interrogatories, and adm ssions on file,
together with affidavits, if any, show that there is no genuine
issue as to any material fact and that the noving party is entitled
to judgnent as a matter of law.” Fed. R Cv. P. 56(c). An issue
is “genuine” if the evidence is such that a reasonable jury could

return a verdict for the non-noving party. Anderson v. Liberty

Lobby, Inc., 477 U.S. 242, 248 (1986). A factual dispute is

“material” if it mght affect the outconme of the case under
governing law. |d.

A party seeking summary judgnent always bears the initial
responsibility for informng the district court of the basis for
its notion and identifying those portions of the record that it
bel i eves denonstrate the absence of a genuine issue of nmateria

fact. Celotex Corp. v. Catrett, 477 U.S. 317, 322 (1986). Were

the non-noving party bears the burden of proof on a particular

issue at trial, the nmovant’s initial Celotex burden can be net



sinply by “pointing out to the district court that there is an
absence of evidence to support the non-noving party’'s case.” |d.
at 325. After the noving party has net its initial burden, “the
adverse party’ s response, by affidavits or otherw se as provided in
this rule, nust set forth specific facts showng that there is a
genui ne issue for trial.” Fed. R Cv. P. 56(e). That is, sumary
judgnent is appropriate if the non-noving party fails to rebut by
maki ng a factual show ng “sufficient to establish the existence of
an el enent essential to that party s case, and on which that party
W || bear the burden of proof at trial.” Celotex, 477 U. S. at 322.
Evi dence introduced to defeat or support a notion for sunmary

j udgnent nust be capabl e of being adm ssible at trial. Callahan v.

AEV, Inc., 182 F. 3d 237, 252 n.11 (3d Cir. 1999)(citing Petruzzi's

| GA Supermarkets, Inc. v. Darling-Delaware Co., 998 F. 2d 1224, 1234

n.9 (3d Cr. 1993)). The Court nust view the evidence presented on
the notion in the light nost favorable to the opposing party.
Anderson, 477 U.S. at 255. “[I]f the opponent [of summary judgnent ]
has exceeded the ‘nere scintilla [of evidence] threshold and has
offered a genuine issue of material fact, then the court cannot
credit the novant’s version of events agai nst the opponent, even if
the quantity of the novant’s evidence far outweighs that of its

opponent. Big Apple BMN Inc. v. BMNof North Anerica, Inc., 974

F.2d 1358, 1363 (3d Cir. 1992).
I'11. DI SCUSSI ON



The Conpl ai nt al | eges a cl ai magai nst Police O ficers Ml endez
and Brooks pursuant to 42 U.S.C. § 1983, claim ng that the actions
of those defendants constituted unl awful seizure, unlawful search
of Baxter and his car, false arrest, and illegal inprisonnent in
violation of the Fourth and Fourteenth Amendnents.

Def endants argue that they are entitled to summary judgnent on
Baxter’'s 8 1983 clai mof unlawful search and sei zure because they
had reasonabl e suspicion to stop and fri sk himbased upon the drug
sal es they observed at the garage during the tinme in which he was
i nsi de the garage and outside working on his car. A police officer
may, “consistent with the Fourth Anendnent, conduct a brief,
i nvestigatory stop when the officer has a reasonable, articul able

suspicion that crimnal activity is afoot.” |lllinois v. Warlow,

528 U.S. 119, 123 (2000) (citing Terry v. Chio, 392 US. 1, 30

(1968)). The police officer may also conduct a mniml search
coincident with the arrest sufficient to discover whether the
person stopped is carrying a weapon. Terry, 392 U S. at 29-30.
Reasonabl e suspicion is a |ess demandi ng standard than probable
cause and requires only “a mnimal | evel of objective justification
for the stop.” Warlow, 528 U S. at 123. The police officer nust
have nore than a hunch of crimnal activity. Id. at 123-24
Al though a police officer cannot stop soneone nerely for being
present in a high crime area, that presence is a factor which nay

be considered in determning whether the police officer had



reasonabl e suspicion. 1d. at 123. It is uncontroverted that the
Police Oficers observed Baxter in the garage and directly outside
of the garage while three individuals purchased drugs from
i ndi vidual s inside the garage. Therefore, based upon the record
before the Court, there is no genuine issue of material fact with
regard to whether Oficers Ml endez and Brooks had reasonable
suspicion to stop and pat down Baxter.

Def endants al so argue that the search of Baxter’s car did not
violate his rights under the Fourth and Fourteenth Amendnents
because Baxter consented to the search. “A search undertaken
pursuant to voluntary consent is not unconstitutional.” Uni t ed

States v. Kikunura, 918 F.2d 1084, 1093 (3d Cr. 1990). Baxt er

admts that the police officers asked for perm ssion to search his
car and he told them to go ahead. (Def. Ex. E at 48.)
Consequently, the search of Baxter’s car did not violate his rights
under the Fourth and Fourteenth Amendnents.

Defendants also argue that they are entitled to summary
judgnment on Baxter’s 8§ 1983 claim for false arrest and illega
i npri sonnment because they had probabl e cause to arrest him “[T] he
proper inquiry in a section 1983 cl ai mbased on fal se arrest
is not whether the person arrested in fact commtted the offense
but whether the arresting officers had probable cause to believe

t he person arrested had conmitted the offense.” G oman v. Township

of Manal apan, 47 F.3d 628, 634 (3d Cir. 1995) (citing Dowing v.




Gty of Phila., 855 F.2d 136, 141 (3d Cir. 1988)). Modreover, “an

arrest based on probable cause [can] not beconme the source of a
claimfor false inprisonnent.” 1d. at 636. Probable cause exists
for an arrest when:

at the time of the arrest, the facts and
circunstances within the arresting officer's
know edge are "sufficient to warrant a prudent
man in believing that the suspect had
commtted or was conmmtting an offense.”
Sharrar v. Felsing, 128 F.3d 810, 817 (3d Gr.
1997). Probabl e cause need only exist as to
any offense that could be charged under the
ci rcunst ances. Graham v. Conner, 490 U.S.
386, 435 n.6, 109 S. Ct. 1865, 104 L. Ed. 2d
443 (1989). I n determ ni ng whet her probable
cause exists, the court shoul d assess whet her
the objective facts available to the arresting
officers at the tinme of the arrest were
sufficient to justify a reasonabl e belief that
an offense had been commtted. Sharrar, 128
F.3d at 817. Courts apply a commopbn sense
approach based on the totality of the
ci rcunstances. Paff, 204 F.3d at 436.

United States v. Jones, Crim No. 00-242, 2000 W. 1839742, at *4

(E.D. Pa. Dec. 14, 2000). Defendants argue that they had probable
cause to arrest Baxter based upon his presence inside and outside
of the garage while sales of cocaine base were occurring at the
door of the garage and based upon the presence of cocaine base,
cash, firearns and ammunition inside the garage.

At the tinme of Baxter’s arrest, the facts and circunstances
known to the police officers were that Baxter had been seen
entering and |l eaving a garage where the sale of cocaine base had

been observed; Baxter was inside the garage during the sale of



cocai ne base to Wods; Baxter had been seen standi ng outside of the
garage, working on his car, while sal es of cocai ne base were taking
pl ace at the door of the garage; and cocai ne base, cash, firearns
and ammuni ti on had been observed inside of the garage. (Def. Ex. C
at 2-3.) No evidence has been submtted to suggest that Police
O ficers Ml endez and Brooks |acked probable cause to arrest
Baxt er. Based upon the record before the Court, there is no
genuine issue of mterial fact with regard to whether Police
O ficers Melendez and Brooks reasonably believed that Baxter was
involved in the sale of cocai ne base at the garage and, therefore,

had probable cause for his arrest. Sharrar v. Felsing, 128 F.3d

810, 817 (3d Cir. 1997).
I V.  CONCLUSI ON

The uncontroverted evidence in this case establishes that
Police Oficers Mlendez and Brooks had reasonable suspicion to
stop and frisk Baxter and that they had probable cause for his
arrest on drug charges. In addition, Baxter admts that he
consented to the search of his car. As there are no genui ne i ssues
of material fact for trial, Defendants’ Mtion for Sunmary Judgnent
on Baxter’'s claim pursuant to 42 U . S.C. § 1983, that their actions

constituted unl awful seizure, unlawful search, false arrest, and



illegal inprisonment in violation of the Fourth and Fourteenth
Amendnents is granted.?

An appropriate order follows.

2Def endant s have al so noved for summary judgment on Baxter’'s
8§ 1983 claim for false arrest and false inprisonnent the ground
that they are entitled to qualified inmunity. Since the Court has
determ ned that Defendants had probabl e cause for Baxter’s arrest,
it need not address this argunent.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

COLI E BAXTER : CViL ACTI ON
V.

POLI CE OFFI CER EDGAR MELENDEZ :
PCLI CE OFFI CER TRACY BROOKS No. 01-CV-2341

ORDER
AND NOW this day of April, 2002, in consideration of
Def endants’ Mdtion for Summary Judgnment (Docket No. 13) and
supporting papers, | T IS HEREBY ORDERED t hat the Mdtion i s GRANTED
pursuant to Federal Rule of G vil Procedure Rule 56 and JUDGVENT i s

entered in favor of Defendants and against Plaintiff.

BY THE COURT:

John R Padova, J.



