IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

ERI C DOLTZ, individually and
derivatively on behalf of Harris
and Associ ates G ooving, Inc.,

a Fl orida corporation,

Plaintiff, : ClVIL ACTI ON
v. : NO. 01- 5458
HARRI S AND ASSOCI ATES
GROOVING, INC., a Florida
corporation, and
BRENDA W HARRI S and
DOUGLAS HARRI S

Def endant s.

VEMORANDUM

BUCKWALTER, J. April 5, 2002

Def endants’ Motion to dism ss is based upon failure to
state a claimpursuant to Fed. R Cv. P. 12(b)(6) and upon |ack
of personal jurisdiction pursuant to Fed. R Gv. P. 12(b)(2).
Alternatively, Defendants seek to transfer the case pursuant to

28 U.S.C. 1406(a) or 28 U.S.C. 1404(a).

FACTS
Eric Doltz (“Plaintiff” or “Doltz”) was involved with
Brenda W Harris and Douglas Harris (the “Defendants”) in the
formation of Harris & Associates G ooving, Inc., the Defendant

corporation, (“Harris & Associates” or the “Conpany”). Harris &



Associates is a highway grooving and grindi ng busi ness. Hi ghway
grooving and grinding is a nethod of putting grooves in pavenent
to increase the safety and efficiency of the surface. Plaintiff
is a former director, vice president and general nanager of
Harris & Associates and alleges to retain a 49%interest in the
Conpany. Brenda Harris is also a director of the Conpany as well
as its president and secretary. Plaintiff contends that Brenda
Harris maintains a 51% ownership interest in the Conpany. Her
husband, Douglas Harris, is also involved in the nanagenent of

t he Conpany.

Plaintiff asserts that an agreenent existed between the
parties whereby he woul d be paid an advance agai nst future
profits of the Conpany on a weekly basis; his expenses woul d be
paid by the Conpany; and profits would be distributed in
accordance with stock ownership. Plaintiff alleges that
Def endants have engaged in a schene to deny himof his
entitlenent to distributions of the Conpany and to divert its
i ncone to other businesses owned and operated by Defendants. In
addition, Plaintiff clainms that Defendants have used funds
bel onging to the Conpany for their personal benefit, including
t he paynent of personal expenses, extravagant vacations,
aut onobi l es, an airplane and real estate.

Plaintiff has never received any distribution of profit

fromthe Conpany and Defendants have refused to permt Plaintiff



access to the financial records of the Conpany. Defendants have
stopped paying Plaintiff his weekly salary as well as his
expenses.

Plaintiff brings the instant action as a sharehol ders’
derivative suit, conplaining that, while Brenda Harris was a
director of the Conpany, she negligently, carelessly and
intentionally failed to performher duties so that funds and
assets of the Conpany were m smanaged and wasted. Plaintiff also
sues in his individual capacity seeking damages for denial of
access to corporate records, breach of contract, violations of
t he wage paynment and col lection | aw, and breach of sharehol der
agr eenent .

Harris & Associates was incorporated in the state of
Florida. Plaintiff is a Pennsylvania resident and worked from
his hone office in Pennsylvania while enployed with the Conpany.

Def endants are both Florida residents.

1. DI SCUSSI ON

A Personal Jurisdiction

A federal court exercises personal jurisdiction over a
nonresi dent to the extent allowed under state law. Fed. R Gv.

P. 4(e); Provident Nat'l Bank v. California Fed. Sav. & Loan

Ass'n, 819 F.2d 434, 436 (3d GCr. 1987). In Pennsylvania, the
applicable statute provides that “the jurisdiction of the

tribunals of this Cormonwealth shall extend to all persons
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to the fullest extent allowed under the Constitution of the
United States.” 42 Pa. Cons. Stat. Ann. § 5322.

Personal jurisdiction may be either general or
specific. A defendant is subject to general jurisdiction when it
has continuous and systematic contacts with the forum state.

Hel i copteros Nacionales de Colonmbia, S. A v. Hall, 466 U. S. 408,

414-16, 104 S. C. 1868, 80 L. Ed. 2d 404 (1984). Specific
jurisdiction is established when a non-resi dent defendant has
“purposefully directed” his activities at a resident of the forum
and the injury arises fromor is related to those activities.

Burger King Corp. v. Rudzewi cz, 471 U. S. 462, 472, 105 S. Ct.

2174, 85 L. Ed. 2d 528 (1985).

Plaintiff alleges in his conplaint and by supporting
affidavits that Harris & Associates nmaintains a place of business
in Amity, Berks County, Pennsylvania. Plaintiff further alleges
t hat Defendants negotiated a transaction involving the | ease of
real property located in Pennsylvania for the use of the Conpany;
wr ot e paychecks for individuals enployed by Harris & Associ ates
who wor ked and resided in Pennsylvani a; verbally communi cat ed
wth Plaintiff regarding Conpany matters three to four tines per
day; sent witten communications to the Harris & Associ ates’
Pennsyl vani a office on a regular basis; visited Pennsylvani a at
various tines regarding the business; bid on six jobs in

Pennsyl vani a and was awarded contracts for two Pennsyl vani a



| ocations; and had Harris & Associates prequalified for public
bi ddi ng purposes in Pennsylvania.?

Def endants, on the other hand, maintain that they never
traveled to or conmunicated with individuals in Pennsylvania in
connection with the business;? do not own any property in
Pennsyl vani a; do not nmaintain an office or telephone listing in
Pennsyl vania, and that Harris & Associates is not registered to
do business in the Commonweal t h.

However, for purposes of deciding a notion to dismss
for lack of personal jurisdiction, the Court nust accept as true
the allegations of the Conplaint and construe disputed facts in

Plaintiff’'s favor. Carteret Sav. Bank, FA v. Shushan, 954 F.2d

141, 142 n.1 (3d Gr. 1992). Taking into consideration

Def endants’ all eged contacts through Harris & Associ ates and
Plaintiff’s allegations that Defendants m smanaged and wast ed
corporate assets and did not honor agreenents entered into at the
time of the formation of the Conpany, it is appropriate to find
that there is a sufficient basis for asserting, at the very

| east, specific jurisdiction over Defendants.

1. Plaintiff also asserts that Defendants made nunerous purchases in

Pennsyl vani a, including the purchase of a truck tractor for use in Conpany
busi ness. Such purchases are insufficiently substantial to support genera
jurisdiction. See Helicopteros Nacionales de Colonbia, S. A v. Hall,6 466 U S.
408, 418 (“mere purchases, even if occurring at regular intervals, are not
enough to warrant . . . in personamjurisdiction”).

2. Defendants concede that Douglas Harris drove through Pennsyl vania once and
visited four times during his lifetime and that Brenda Harris drove through
and vi sited Pennsylvani a once.



As Plaintiff’'s assertions have denonstrated that
Def endant s have purposefully established m ni num contacts wth
Pennsyl vania, it remains necessary to consider whether the
bal ance of the conpeting interests and the nature and quality of
t he Defendants’ purposeful contacts would make it “fair play and
substantial justice” to subject Defendants to jurisdiction here.

See Burger King Corp, 471 U.S. at 476, 105 S. C. at 2174, 85 L

Ed. 2d at 528.

Arguing that this Court’s exercise of personal
jurisdiction would not conport with “fair play and substanti al
justice,” Defendants assert that the Conpany is a duly organized
and existing Florida corporation, having its principal place of
business in Florida; the Conpany has not ever advertised within
Pennsyl vania and has not availed itself of the privilege of
conducting business activities within Pennsylvania; Defendants do
not own real estate or property in Pennsylvania; and Defendants
have limted contacts with Pennsyl vani a.

Plaintiff’s allegations contradict Defendants’
assertions. Furthernore, these sinply rehash Defendants’
argunents as to why Plaintiff cannot establish the requisite
m ni mum contacts in order to establish personal jurisdiction in
this forumand do not address the relevant factors a court needs
to consider in evaluating fairness: the burden on the defendant;

the forumstate’s interest in adjudicating the dispute; the



plaintiff’s interest in obtaining convenience and effective
relief; the interstate judicial systenmis interest in obtaining
the nost efficient resolution of controversies; and the shared
interest of the several States in furthering fundanental
substantive policies. See id. Wile Defendants touch upon sone
of these considerations in their argunent to transfer the case to
the United States District Court for the Northern D strict of
Fl orida, these considerations do not overburden Defendants,
particularly given that Plaintiff has denonstrated purposefully
establi shed contact giving rise to his cause of action.
Accordi ngly, denial of Defendants’ Motion to Dismss pursuant to
Fed. R Cv. P. 12(b)(2) is appropriate.

1. Failure to State a Caim

Def endants next argue that Plaintiff is not a
sharehol der of Harris & Associates and therefore, cannot properly
mai ntai n a sharehol der derivative action. Plaintiff’s conplaint
and affidavit assert that he is a 49% owner of the corporation.
Agai n, for purposes of a notion to dism ss pursuant to Fed. R
Cv. P. 12(b)(6), all well pleaded facts in the conplaint nust be
taken as true and viewed in the |ight nost favorable to the

plaintiff. See Jenkins v. MKeithen, 395 U S. 411, 421, 89 S

Ct. 1843, 1849, 23 L. Ed. 2d 404 (1969). Thus, because of
Plaintiff’s alleged ownership interest in Harris & Associ ates, he

may sue derivatively on behalf of the Conpany. Accordingly,



deni al of Defendants’ Mdtion to Dismss pursuant to Fed. R Civ.
P. 12(b)(6) is appropriate.

2. Transfer

Def endants argue that venue is not proper in the
Eastern District of Pennsylvania because there is no personal
jurisdiction over themand urge the Court to dismss the matter
or transfer the case to the United States District Court for the
Northern District of Florida, where venue is proper. However, as
it has been determ ned that a sufficient basis for asserting
personal jurisdiction over Defendants exists, Defendants’
argunent fails.

Finally, Defendants argue that, even if venue properly
lies in the Eastern District of Pennsylvania, the case should be
transferred to the United States District Court for the Northern

District of Florida pursuant to 28 U S.C. 8§ 1404, which

provi des:

A court may transfer the venue of a civil action

for the convenience of parties and witnesses or in

the interests of justice, to any other district

where it m ght have been brought.

Plaintiff concedes that the instant action could have
been brought in the Northern District of Florida. In considering

whet her the proposed forum better serves the conveni ence of
parties and wi tnesses and interest of justice, courts consider

multiple “public” and “private” interest factors. See Junmara V.

State FarmiIns. Co., 55 F.3d 873, 879 (3d Cr. 1995).
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Arguing in favor of transfer, Defendants assert that a
substantial part of the events or om ssions which gave rise to
Plaintiff’s claimoccurred in Florida; |ocation of physical
evidence is in Florida in that Defendants’ docunents are | ocated
there; the case can be tried nore inexpensively and expeditiously
in Florida; it is burdensone for Defendants, Florida residents,
to litigate this case in Pennsylvani a; and Pennsyl vani a does not
have a local interest in hearing a case concerning Florida
def endant s.

In Plaintiff’s favor for nontransfer is that
Pennsyl vania is his original choice of forum Pennsylvania is
strongly linked to the clains of the lawsuit; sonme of the
busi ness records of Harris & Associates are located in
Pennsyl vania; it is burdensonme for Plaintiff, a Pennsylvania
resident, to litigate this action in Florida; and it is
i nconvenient for Plaintiff to produce his witnesses in Florida.

As a general rule, the plaintiff’s choice of forumis
given significant weight and will not be disturbed unless the
ot her factors weigh substantially in favor of transfer. See
Jumara, 55 F.3d at 879. Defendants have not convincingly
established that the balance of the interests strongly favors
them Therefore, Plaintiff’s choice of forum should prevail.
Accordingly, denial of Plaintiff’s Motion to Transfer is

appropri at e.



L1l CONCLUSI ON

For the reasons state above, it is appropriate to deny
Def endants’ Mdtion to Dismss and their Mtion to Transfer.
Plaintiff’s asserted contacts forma sufficient basis for this
forumto exercise personal jurisdiction over Defendants.
Plaintiff’s allegation that he holds a 49% interest in Harris &
Associ ates entitles himto sue derivatively on behalf of the
Conpany. Defendants’ have not denonstrated that transfer woul d
enhance the conveni ence of the parties and the wi tnesses and be
inthe interest of justice as to outbal ance the significant
wei ght afforded to Plaintiff’s choice of forum Pennsylvani a.

An order foll ows.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

ERI C DOLTZ, individually and
derivatively on behalf of Harris
and Associ ates G ooving, Inc.,
a Fl orida corporation,
Plaintiff, : CIVIL ACTI ON
v, : NO. 01-5458
HARRI S AND ASSOCI ATES
GROOVING, INC., a Florida
corporation, and
BRENDA W HARRI S and
DOUGLAS HARRI S

Def endant s.
ORDER

AND NOW this 5'" day of April, 2002, upon
consi deration of Defendants’ Mtion to Dismss and to Transfer
Case (Docket Nos. 9 and 10) and Plaintiff’s response thereto
(Docket No. 12) it is hereby ORDERED t hat Defendants’ notions are
DENI ED. Defendants shall file and serve an Answer to the

Conplaint within twenty (20) days of the date of this Order

BY THE COURT:

RONALD L. BUCKWALTER, J.



