IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

SECURI TI ES AND EXCHANGE : CIVIL ACTI ON
COW SSI ON :
V.
ROBERT L. BENTLEY
BENTLEY FI NANCI AL SERVI CES, :
I NC., and ENTRUST GROUP : NO. 01-5366

VEMORANDUM ORDER

This is an SEC civil enforcenent action. The
Comm ssi on charged that defendants Robert Bentley, Bentl ey
Fi nanci al Services and Entrust nade fal se material statenents and
ot herwi se engaged in fraud in connection with the offer to sel
and sale of securities, specifically certain privately issued
notes. These defendants stipulated to the entry of a consent

decree by which, inter alia, their assets were frozen and a

recei ver was appointed with authority to allocate avail able funds
fromsuch unlawful activity to the investors.

The receiver has presented a proposal to establish
procedures, including notice and a deadline, for the filing of
clains. The court would ordinarily wsh to proceed with
di spatch. The situation, however, has been conplicated by the
filing of an amended conplaint in which the SEC has naned as a
"relief defendant"” Lynn Bentley, Robert Bentley's spouse. The
SEC all eges that Ms. Bentley "received, directly and indirectly,

proceeds of the fraudul ent conduct"” and seeks to conpel her to



di sgorge all such proceeds "which she holds or has an interest
in."

The response of the SEC to the court's subsequent
inquiry regarding the basis for the joinder of a "relief”
defendant is not altogether satisfying. The SEC acknow edges
that there is no nention of "relief defendants" in the Federal
Rul es of Civil Procedure and cites to a few cases in which the
termwas used interchangeably with "nom nal defendants,"” who are
referenced in the Federal Rules.

There is no question that sonmeone who is truly a
nom nal defendant may be so designated and joi ned as such to
facilitate the recovery of property to which others are entitled,
including the fruits of securities fraud. A nom nal defendant,
however, is typically a custodian, depositary, trustee or simlar
agent who "has no legitimate claimto the disputed property" and

"is not areal party ininterest." SECv. Colello, 139 F. 3d 674,

676 (9th Cr. 1998). See also SEC v. Cavanaugh, 155 F.3d 129,

137 (2d GCr. 1998) (defendant's wife who did not know t hat
cul pabl e spouse had deposited proceeds of fraud into her account

properly treated as nom nal defendant); SEC v. Cheriff, 933 F. 2d

403, 414 n.13 (9th Gr. 1991) (a "nom nal defendant" is one who
"has no interest in the property that is the subject of the

litigation"); SEC v. Antar, 831 F. Supp. 380, 401-02 (D.N.J.

1993) (wife and children of cul pabl e defendant who nmai nt ai ned



"absolute control" of trust accounts in their names containing
funds "directly traceable to" securities fraud properly
characterized as nom nal defendants).

The burden is on the SEC to show that a nom na
def endant has no legitimate claimto the funds in question. See
Colello, 139 F.3d at 677 & n.3. The SEC has not nmade such an

all egation here and indeed seeks to recover, inter alia, proceeds

Ms. Bentley "has an interest in.

There has been no indication that the SEC and Ms.
Bentl ey are pursuing a consensual resolution of the type reached
with the other defendants. Ms. Bentley has engaged counsel who
has entered an appearance and requested an extension to April 12,
2002 to answer the anended conplaint to which the SEC has
consented. It thus appears that full scale litigation, including
di scovery and trial proceedings, may be required to determ ne the
anount of Ms. Bentley's assets which may be available for
distribution and in which the fundanental underlying basis of
liability could be litigated. Al of this would logically be
resol ved before the allocation of funds and before investors nust
deci de whether to file a claimwth the receiver and forego
prosecution of their own clainms or whether to assign a claimand,
if so, for what percentage.

On the other hand, there are numerous investors with

potential clains totaling many millions of dollars. Sone of them



are entities which depended on the integrity of their investnents
to fund progranms and neet payrolls. The receiver is collecting
assets sufficient to nake at | east a substantial initial
distribution. The process proposed by the receiver appears to
of fer the best opportunity for investors efficiently and pronptly
to obtain a maxi numrecovery of their funds. Although ordinarily
it would be preferable to await the determ nation of al
unresol ved issues in pending litigation, the court has concl uded
that in the circunstances presented the clains process shoul d
proceed. The receiver is currently working on the final phase of
the necessary procedures which is the devel opnment of a mechani sm
for resolution of any disputed clains. Wen this is conpleted
the court will enter an order establishing formal procedures for
the presentation of clains.

ACCORDI N&Y, this day of April, 2002, ITIS
HEREBY ORDERED t hat the receiver's Mtion for an O der
Est abl i shing Procedures and Deadline for Filing Clainms (Doc. #38)
i's GRANTED and an appropriate order establishing claim
procedures, deadlines and notice requirenents will be entered
follow ng the subm ssion of the receiver's proposed nechani sm for
resolution of any disputed clains.

BY THE COURT:

JAY C. VALDMAN, J.



