IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

DOUGLAS C. WALTERS, : ClVIL ACTION
Pl ai ntiff, :
V.

KEANE, | NC., :
Def endant . : NO. 00- Cv-5521

MEMORANDUM & ORDER

J.M KELLY, J. APRIL 2, 2002
Presently before the Court is the Mtion for Summary
Judgnent of Defendant, Keane, Inc. (“Keane”), on all counts of
the Plaintiff’s Conplaint. Plaintiff, Douglas C. Walters
(“Walters”), filed this Conplaint and alleges: (1) breach of
contract and the covenant of good faith and fair dealing; (2)
viol ation of the Pennsylvani a Wage Paynent and Col | ection Act, 43
Pa. Con. Stat. Ann. 8 260.1-301 (West 1992) (“WPCA”); and (3) age
discrimnation in violation of the Age Discrimnation in
Enpl oyment Act, 29 U S.C. 88 621-626 (1994) (“ADEA’)!, and the
Pennsyl vani a Hunan Rel ati ons Act, 43 Pa. Con. Stat. Ann. 88 951-
963 (West 1991) (“PHRA").

BACKGROUND

Keane is an information technol ogy consul ti ng conpany.

1 Since the PHRA utilizes the sane anal ytical framework as
cases brought under Title VII and the ADEA, the federal and state
law clainms will be discussed together. See Kelly v. Drexel
Univ., 907 F. Supp. 864, 871 (E.D. Pa. 1995) (noting that PHRA
age discrimnation clains are properly eval uated under federal
aw i nterpreting ADEA).




Walters was hired by Keane as one of forty Busi ness Devel opnent
Practice Managers in March, 1999. His duties were to focus upon
mar keti ng Keane’s application outsourcing services. 1In the
sumer of 1999, Keane reorganized its application outsourcing
positions and made Walters one of ten Area Practice Directors.
On Decenber 2, 1999, Walters was term nated. He was verbally
told that he | acked the qualifications for his job and a
termnation letter stated that he was term nated “due to
performance.” On Decenber 3, 1999, Walters was contacted by a
client contact from CQJ, 2 who infornmed Walters that CGQU had

deci ded to use Keane's application outsourcing services. The
Account becane Keane’'s | argest outsourcing account. Wlters
never received a bonus or conm ssion based upon the CGJ account.

STANDARD OF REVI EW

Under Federal Rule of G vil Procedure 56(c), summary
judgnent "shall be rendered forthwith if the pleadings,
depositions, answers to interrogatories, and adm ssions on file,
together with the affidavits, if any, show that there is no
genui ne issue as to any material fact and that the noving party

is entitled to a judgnent as a matter of |aw This court is
required, in resolving a notion for summary judgnent pursuant to
Rul e 56, to determ ne whether "the evidence is such that a

reasonable jury could return a verdict for the nonnoving party."”

2 The parties refer to this client only as “CGQJ.”"

2



Anderson v. Liberty Lobby, Inc., 477 U S. 242, 248 (1986). 1In

maki ng this determ nation, the evidence of the nonnoving party is
to be believed, and the district court nust draw all reasonable
inferences in the nonnovant's favor. See id. at 255.

Furthernore, while the novant bears the initial responsibility of
informng the court of the basis for its notion, and identifying
those portions of the record which denonstrate the absence of a
genui ne issue of material fact, Rule 56(c) requires the entry of
summary judgnent "after adequate tine for discovery and upon
nmotion, against a party who fails to nake a showing sufficient to

establish the existence of an el enent essential to that party's

case, and on which that party will bear the burden of proof at
trial." Celotex Corp. v. Catrett, 477 U S. 317, 322-23 (1986).
DI SCUSSI ON

A. VWlters’ ADEA Caim

VWalters alleges age discrimnation in violation of the ADEA
because he was subjected to intentionally disparate treatnent
because of his age. The ADEA states that “it shall be unl awful
for an enployer to . . . discharge any individual or otherw se
di scrim nate agai nst any individual wth respect to his
conpensation, terns, conditions, or privileges of enploynent,
because of such individual’s age.” 29 U S.C. 8§ 623(a)(1). Under
his ADEA claim Walter’s prima facie case requires himto prove

that he: (1) was over 40; (2) was qualified for the position; (3)



suffered an adverse enpl oynent action; and (4) was replaced by
peopl e sufficiently young enough to create an inference of age

discrimnation. See Senpier v. Johnson & Higgins, 45 F.3d 724,

728 (3d Gr. 1995). Although Walters was clearly within the
protected age group and suffered an adverse enpl oynent acti on,
Keane contends that Walters was neither qualified for the job nor
replaced by workers sufficiently young to create an inference of
di scrim nation.

Keane has presented evidence that Walters failed to neet
sal es expectations and the testinony of his supervisors that he
was not qualified for the position of an application outsourcing
specialist. The only evidence that Walters has presented to
support that he was qualified for his position is a docunent
entitled “Keane, Inc. |SD Sal es Rep Performance Appraisal,” in
which it appears that Walters achi eves expectations in al
categories. Review of this docunent indicates that it is, In
fact, a self-evaluation. Further, there is no indication of when
it was conpleted or whether it was ever presented to or reviewed
by Keane. Finally, this docunent is not authenticated and there
is no indication that it would be adm ssible at trial.
Accordingly, Walters has failed to produce evidence that he was
qualified for his position. Also, Walters has failed to produce
evi dence that he was replaced by a younger worker. Accordingly,

Keane’s Motion for Summary Judgnent is granted on Walters’ age



discrimnation claim

B. VWl ters' Wage Paynent and Coll ection Act O aim

Walters alleges that he earned a comm ssi on upon Keane’s
sales to C&QU and that Keane failed to pay that comm ssion in
viol ation of the WPCA. The WPCA provi des that an enpl oyee nust
be paid “as provided in a witten contract of enploynent or, if
not so specified, within the standard tine | apse custonmary in the
trade or within 15 days fromthe end of such pay period.” 43 Pa.
Con. Stat. Ann. 8§ 260.3. Here, it is undisputed that Walters had
a witten contract that would not allow hima comm ssion on the
CA sale, and to the extent that he was eligible for a
performance bonus based upon the CQJ sale, Walters failed to neet
the necessary perfornmance standards. Walters clains he had a
separate verbal agreenent with Keane to pay hima conm ssion on
the C&J sale. The plain | anguage of the WPCA, however, limts
Walters to the terns of the contract, as he has a witten
contract. See id. Accordingly, Summary Judgnent is granted on
Walters’ WPCA cl aim

C. Walters’ Breach of Contract & Good Faith & Fair Dealing

d ai s
Where a full and conpl ete agreenent between two parties is
enconpassed within a witten contract, a separate oral agreenent
that goes to the heart of the agreenent is barred by the parol

evidence rule. See Mellon Bank Corp. v. First Union Real Estate




Equity & Mortg. Investnents, 951 F.2d 1399, 1406 (3rd G r 1991).

Here, it is undisputed that Walters signed an Annual Incentive
Conpensati on Summary which set forth his sales requirenents for
an incentive bonus. His claimof a separate oral agreenent for a
comm ssion if he concluded the CAQJ sale goes to the heart of how
Keane paid Walters. As such, Walters’ breach of contract claim
is barred by the parole evidence rule.

Under Pennsylvania law, there is an obligation to act in
good faith in the performance of a contract. This obligation, as
set forth in Restatenent (Second) of Contracts, 8 205(d), is

vari abl e by the context of the contract. Soners v. Soners, 613

A 2d 1211, 1213 (Pa. Super. C. 1992). Exanples of bad faith,
potentially relevant in this matter, include “evasion of the
spirit of the bargain . . . wllful rendering of inperfect
performance, abuse of a power to specify terns, and interference
wth or failure to cooperate in the other party’s perfornmance.”
Id. Wilters has presented evidence that he arranged the CGU sal e
and the day before that sale cane to fruition, he was term nated
for undocunented performance issues. This evidence is sufficient
to draw an inference that Keane termnated Walters in order to
prevent paying hima substantial incentive bonus based upon the
CQ&J account. Accordingly, sunmmary judgnment is not appropriate on

Keane’s good faith and fair dealing claim



IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

DOUGLAS C. WALTERS, : ClVIL ACTION
Pl ai ntiff, :
V.
KEANE, | NC., :
Def endant . : NO. 00- Cv-5521
ORDER

AND NOW this 2nd day of April, 2002, upon consideration of
the Modtion for Summary Judgnment of Defendant Keane, Inc. (Doc.
No. 18), and the Response thereto of Plaintiff, Douglas C
Walters, it is ORDERED

1. The Motion for Summary Judgnent is GRANTED IN PART as to
Douglas C. Walters’ clains of: (1) breach of contract; (2)
vi ol ation of the Pennsylvania Wage Paynent and Col | ection Act, 43
Pa. Con. Stat. Ann. 8 260.1-301 (West 1992); and (3) age
discrimnation in violation of the Age Discrimnation in
Enpl oyment Act, 29 U.S.C. 88 621-626 (1994), and the Pennsyl vani a
Human Rel ati ons Act, 43 Pa. Con. Stat. Ann. 88 951-963 (\West
1991). Judgnent is ENTERED in favor of Defendant Keane, Inc. and
against Plaintiff, Douglas C. Walters, on those cl ains.

2. The Mdtion for Summary Judgnment is DEN ED as to Dougl as



C. Walters’ claimthat Keane, Inc. violated the covenant of good
faith and fair dealing. This claimremains for trial in this

matter.

BY THE COURT:

JAMES MG RR KELLY, J.



