IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

RAFAEL ANTONI O MOLI NA : CIVIL ACTI ON
V.
CITY OF LANCASTER, et. al. : NO. 00- 3508

MEMORANDUM AND ORDER

HUTTON, J. March 28, 2002

Presently before the Court are the Plaintiff’s Mtion for
Summary Judgnent (Docket No. 25) and Defendants McCGuire, Walters,
Macey, Bonilla, Lescosky, Edmundson and Kul man’s Response to
Plaintiff’s Mdtion for Summary Judgnent (Docket No. 27). For the
reasons discussed below, the Plaintiff’'s Mtion for Sunmary
Judgnent is DEN ED, and judgnment is entered in favor of Defendants
MCGQuire, Walters, Macey, Bonilla, Lescosky, Ednmundson and Kul man.

| . BACKGROUND

On Novenber 3, 1995, Rafael Antonio Mdolina (“Plaintiff”) was
arrested and charged with possession of a control |l ed substance with
intent to deliver and tanpering with evidence. After a prelimnary
hearing, Plaintiff was held over for trial and bail was set at
$75,000. Plaintiff remained in the Lancaster County Prison for six
nmonths until bail was reduced. While out on bail in May of 1996,

Plaintiff was arrested and charged with another drug offense.



Plaintiff was tried and convicted of this second drug offense and
sentenced to five to ten years in prison. On May 15, 1998, the
charges against Plaintiff based on the Novenber 3, 1995 arrest were
nol prosed by the District Attorney’s Ofice of Lancaster County.

On May 11, 2000, Plaintiff filed the instant pro se civil
rights action namng as defendants the Cty of Lancaster,
Pennsyl vania Attorney Ceneral M ke Fisher, the Lancaster County
District Attorney’'s Ofice, District Attorney Joseph C
Madenspacher, Assistant District Attorney Cheryl A Ondecheck, the
Lancaster County Drug Enforcenent Task Force, Sergeant Joseph
McCQuire, Detective Jan Walters, Detective Gregory Macey, Detective
Ceorge Bonilla, Detective Andrew Lescosky, Detective Ednmundson, and
Det ective Kul man. In his Conplaint, Plaintiff contends that
Def endant s | acked probabl e cause for the Novenber 3, 1995 arrest in
violation of the Fourth Anmendnent to the United States
Constitution. He also alleged causes of action based on false
arrest, false inprisonnent and excessive force. The case was
originally filedinthe United States District Court for the Mddle
District of Pennsylvania, and was subsequently transferred to this
Court.

On March 30, 2001, the Cty of Lancaster, Pennsylvania
Attorney General Mke Fisher, the Lancaster County District
Attorney’s Ofice, D strict Attorney Joseph C. Madenspacher,

Assi stant District Attorney Cheryl A Ondecheck and the Lancaster
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County Drug Enforcenent Task Force were dism ssed as Defendants to
this action under Federal Rule of Civil Procedure 12(b)(6). The
Court also dismssed Plaintiff’'s clains for false arrest, false
i npri sonment and excessive force agai nst the remi ni ng Def endants.
Sergeant McQuire and Detectives Walters, Macey, Bonilla, Ednundson
and Kulman then filed a Motion for Summary Judgnent on Plaintiff’s
remai ni ng Fourth Amendnent cl ai mon August 9, 2001, but Plaintiff
negl ected to respond to the Motion. On Cctober 1, 2001, the Court
ordered Plaintiff to respond to Defendants’ Mdtion within thirty
days. Plaintiff then filed his own Mdtion for Summary Judgnent on
Cct ober 30, 2001. Defendants responded to Plaintiff’s Mtion on
March 5, 2002 and renewed their original Mtion for Sunmary
Judgnent . Since the issues have been fully briefed by both
parties, sunmary judgnent is now properly before this Court for
consi derati on.

1. LEGAL STANDARD

Summary  j udgnent is appropriate "if the pl eadings,
depositions, answers to interrogatories, and adm ssions on file,
together wwth the affidavits, if any, showthat there i s no genui ne
issue as to any material fact and that the noving party is entitled
to a judgnent as a matter of law" Fed. R Cv. P. 56(c). The
party noving for summary judgnent has the initial burden of show ng

the basis for its notion. Celotex Corp. v. Catrett, 477 U S. 317,

323, 106 S.Ct. 2548, 91 L.Ed.2d 265 (1986). Once the novant
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adequately supports its notion pursuant to Rule 56(c), the burden
shifts to the nonnoving party to go beyond the nere pl eadi ngs and
present evidence through affidavits, depositions, or adm ssions on
file to show that there is a genuine issue for trial. See id. at
324. A genuine issue is one in which the evidence is such that a
reasonable jury could return a verdict for the nonnoving party.

Anderson v. Liberty Lobby, Inc., 477 U. S. 242, 248, 106 S. Ct. 2505,

91 L.Ed.2d 202 (1986).
When deci ding a notion for summary judgnent, a court nust draw
all reasonable inferences in the light nost favorable to the

nonnovant . Big Apple BMN Inc. v. BMNof N Am., Inc., 974 F.2d

1358, 1363 (3d Cr. 1992), cert. denied, 507 U. S 912, 113 S. C

1262, 122 L.Ed.2d 659 (1993). Mbdreover, a court may not consider
the credibility or weight of the evidence in deciding a notion for
summary judgnent, even if the quantity of the noving party's
evi dence far outweighs that of its opponent. 1d. Nonetheless, a
party opposing summary judgnent nust do nore than just rest upon
mere al | egati ons, general denials or vague statenents. Sal dana v.

Kmart Corp., 260 F.3d 228, 232 (3d Gr. 2001).

1. DILSCUSSI ON

Defendants McGQuire, Walters, Macey, Bonilla, Ednundson and
Kul man now nove for summary judgnment on Plaintiff’s claim under
section 1983 for nmalicious prosecution. Section 1983 inposes civil

liability upon any person who, acting under the color of state | aw,
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deprives another individual of any rights, privileges, or
immunities secured by the Constitution or laws of the United

States. 42 U.S.C. § 1983; see also Conn v. Gabbert, 526 U. S. 286,

289, 119 S. Ct. 1292, 143 L.Ed.2d 399 (1999); Guenke v. Seip, 225

F.3d 290, 298 (3d Gr. 2000). Thus, to prevail under section 1983,
a plaintiff nust establish (1) that the defendants were “state

actors,” and (2) that they deprived the plaintiff of a right

protected by the Constitution. Goman v. Townshi p of Manal apan, 47
F.3d 628, 633 (3d Cir. 1995). 1In the instant case, Defendants do
not contest that they, as police officers for the Gty of
Lancaster, are state actors for the purposes of section 1983

Thus, the pertinent inquiry becones whet her t he Def endants deprived
Plaintiff of his federal rights. According to Plaintiff,
Def endants violated his Fourth Amendnent right when they arrested
hi m on Novenber 3, 1995 wi thout probabl e cause.

A. Mal i ci ous Prosecution

A civil rights claimfor malicious prosecution is actionable

under section 1983. See Losch . Bor ough  of Par kesbur q,

Pennsyl vania, 736 F.2d 903, 907-08 (3d Cr. 1984). In order to

mai ntain a section 1983 claimfor malicious prosecution based upon
the Fourth Amendnent, Plaintiff has to prove: “(1) the defendants
initiated a crimnal proceeding; (2) the crimnal proceedi ng ended
in plaintiff's favor; (3) the proceeding was initiated wthout

probabl e cause; and (4) the defendants acted maliciously or for a
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pur pose other than bringing the plaintiff to justice.” Donahue v.

Gavin, 280 F.3d 371, 379 (3d Gr. 2002); see also Herr v. Pequea

Township, 274 F.3d 109, 118 (3d Cr. 2001); Gllo v. Gty of

Phila., 161 F.3d 217, 222 (3d Gr. 1998). Under the United States
Court of Appeals for the Third Crcuit’s ruling in &Gllo, the
plaintiff nust al so establish that he was sei zed within the neani ng

of the Fourth Anmendnent. See Gllo, 161 F.3d at 222; see also

Torres v. Mlaughlin, 163 F.3d 169, 174 (3d Gr. 1998). Her e,

Def endants concede that Plaintiff was seized when he was arrested
and placed in jail for six nonths. See Defs.’” Resp. at 5.
However, Defendants contend that Plaintiff nmay not maintain a claim
for malicious prosecution because the crimnal proceedings did not
termnate in Plaintiff’s favor and because there was probabl e cause
to initiate the arrest and subsequent proceedings. See id. at 6.

1. Favor abl e Tern nati on

A favorable termnation of a crimnal proceeding results when
(1) a magi strate discharges the case at a prelimnary hearing, (2)
a grand jury refuses to indict, (3) the prosecutor formally
abandons the proceedings (“nolle prosequi” or “nol pros”) (4) the
indictment or information is quashed, (5) a crimnal defendant is

acquitted, or (6) the accused receives a final order in his or her

favor by a trial or appellate court. See Donahue v. Gavin, 280

F.3d 371, 383 (3d Cr. 2002) (quoting Restatenent (Second) of

Torts, Section 659 (1976)). Under common | aw doctrine of “nolle
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prosequi,” or nol pros, prosecutors have the power to decide
whet her to proceed with the prosecution of a charged defendant. |n

re Richards, 213 F.3d 773, 782 (3d G r. 2000). In Pennsylvani a,

“[a] nolle prosequi is a voluntary withdrawal by a prosecuting
attorney of proceedings on a particular crimnal bill or
information, which at anytine in the future can be |ifted upon
appropriate notion in order to permt a revival of the origina

crimnal bill or information.” Commonwealth v. Ahearn, 543 Pa.

174, 670 A 2d 133, 135 (Pa. 1996). Accordingly, “nolle prosequi
acts neither as an acquittal nor a conviction.” |d. at 136.

As noted above, the District Attorney in the instant case nol
prosed the charges against Plaintiff in May of 1998. However, the
dism ssal of the clains does not necessarily indicate that the
crimnal proceeding termnated in Plaintiff’s favor. As the Third
Crcuit recently noted, “while *a grant of nolle prosequi can be
sufficient to satisfy the favorable term nation requirenent for
mal i ci ous prosecution, not all cases where the prosecutor abandons

crimnal charges are considered to have term nated favorably.

Donahue v. Gavin, 280 F.3d 371, 383 (3d Gr. 2002) (quoting

Hlfirty v. Shipnman, 91 F.3d 573, 579-80 (3d CGr. 1996)). Rather,

in order for a nol pros to signify a favorable termnation in a
crimnal matter, there nmust be a “‘final disposition . . . such as
to indicate the i nnocence of the accused.’”” 1d. |I|n other words,

“a 8 1983 malicious prosecution plaintiff ‘nust be innocent of the



crime charged in the underlying prosecution.”” 1d. (quoting Hector
v. Watt, 235 F.3d 154, 156 (3d Cir. 2000)).

In the instant case, as in Donahue, “the resulting dismssal
can hardly be described as ‘indicating the innocence of the
accused.’” 1d. at 384. Rather, the evidence of record indicates
t hat the prosecutor nol prosed the Novenber 3, 1995 char ges agai nst
Plaintiff because Plaintiff, while out on bail, was re-arrested on
drug charges and was subsequently tried and convicted of these
second charges, resulting in a sentence of five to ten years. See
Defs.” Resp., Ex. 2. There record is devoid of any evidence to
support Plaintiff’s allegation that the Novenber 3, 1995 charges
against him were dismssed for lack of evidence. Accordi ngly,

Plaintiff is not entitled to summary judgnent on this ground.

2. Pr obabl e Cause

Def endants next argue that, even if the crimnal proceedings
are deened to have termnated in Plaintiff’s favor, Plaintiff fails
to maintain a claimfor malicious prosecution because the officers
had probabl e cause to place Plaintiff under arrest on Novenber 3,
1995. See Defs.’ Resp. at 7. Wil e the existence of probable
cause is generally a jury question, a probable cause determ nation
is appropriate for sunmmary judgnent where there are no genuine

i ssues of material fact and no credibility issues. See Deary V.

Three Un-Nanmed Police Oficers, 746 F.2d 185, 192 (3d Cir. 1984);

Tel epo v. Palner Township, 40 F.Supp.2d 596, 611 (E.D. Pa. 1999);
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Gatter v. Zappile, 67 F.Supp.2d 515, 519 (E. D. Pa. 1999). A

showing of probable cause requires “proof of facts and
ci rcunst ances that would convince a reasonabl e, honest i ndividual
that the suspected personis guilty of a crimnal offense.” Lippay

v. Christos, 996 F.2d 1490, 1502 (3d Gr. 1993).

In the instant case, the evidence of record could not |ead a
reasonable juror to conclude that the arrest of Plaintiff |acked
probabl e cause. On Novenber 3, 1995, officers executed a search
warrant at 332 South Pine Street, Lancaster, Pennsylvani a. See
Defs.’” Resp., Ex. A, Supplenental Ofense Report. Upon entry, the
of ficers saw Shawn Wl lians running fromthe bathroom See id. As
Def endant Macey secured WIllians, he noticed Plaintiff in the
bathroom See id. The uncontested facts show that Plaintiff was
found in the bathroom near the toilet with enpty zip | ock bags on
the floor and drugs in the toilet. Mor eover, according to the
O fense Report, “[t]hree razor blades, two plastic bags of enpty
zip |l ock packet, a Tanita electronic scale, awallet with IDin the
name of Julio Rojas and a letter addressed to Rafael Mdlina were
seized from a black leather coat that Mlina admtted was his
property.” See Defs.’” Resp., Ex. A

Probabl e cause does not require the officers to have evi dence
beyond a reasonabl e doubt. Rather, “[p]robable cause to arrest is
said to exist where the facts and circunstances wthin the

arresting officer’s know edge are sufficient in thenselves to
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warrant a reasonabl e, prudent person in believing that an offense
has been or is being commtted by the person to be arrested.”

Wal ker v. West Caln Township, 170 F. Supp.2d 522, 527 (E. D. Pa.

2001) (citing Gerstein v. Pugh, 420 U.S. 103, 111-12, 95 S.Ct. 854,

43 L. Ed. 2d 54 (1975)). Defendants in the instant case have clearly
met this standard. The uncontested facts showthat Plaintiff was
found in the bathroom near the toilet, with enpty zip | ock bags on
the floor and drugs in the toilet. In the bedroomclosest to the
bat hroom the officers retrieve crack cocaine. Plaintiff’s jacket
contained razor blades, two nore enpty zip |lock bags and an
el ectronic scale. Drawing all reasonable inferences in the |ight
nost favorable to the Plaintiff, the Court finds that there is no
genui ne i ssue of material fact as to whether probabl e cause exi sted
to arrest Plaintiff on Novenber 3, 1995. Accordingly, Plaintiff
may not maintain a claim under section 1983 for malicious
prosecution under the Fourth Anendnent. Summary judgnent is
entered in favor of Defendants and against Plaintiff.

Because the Court has found that Plaintiff, as a matter of
l aw, cannot maintain a cause of action under section 1983 for
mal i ci ous prosecution, the Court need not address Defendants’
argunents concerning qualified i munity.

An appropriate Order foll ows.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

RAFAEL ANTONI O MOLI NA : ClVvIiL ACTI ON
V.
CITY OF LANCASTER, et. al. NO. 00- 3508
ORDER
AND NOW this 28th day of March, 2002, upon

consideration of Plaintiff’s Mtion for Summary Judgment (Docket
No. 25) and Defendants McCGuire, Walters, Macey, Bonilla, Lescosky,
Edmundson and Kul man’s Response to Plaintiff’s Mtion for Summary
Judgment (Docket No. 27), IT IS HEREBY ORDERED that Plaintiff’s
Motion for Summary Judgnent (Docket No. 25) is DEN ED

IT IS FURTHER ORDERED that Defendants Response and
renewed Motion for Sunmary Judgnent (Docket No. 27) is GRANTED

Summary Judgnent is hereby entered in favor of the
Def endants and against Plaintiff.

The Cerk of the Court shall nmark the case CLOSED

BY THE COURT:

HERBERT J. HUTTON, J.



