IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

DI ANE M CRANE : ClVIL ACTION
Pl aintiff, :

V.

MARCONI MEDI CAL SYSTEMS, | NC., :
Def endant . : No. 01-1518

MEMORANDUM AND ORDER

J. M KELLY, J. MARCH , 2002
Presently before the Court are the followi ng: (1)
Plaintiff’s Mdtion to Conpel Defendants to Answer Certain
Interrogatories and Requests for Production of Docunents w thout
(bj ection; (2) Defendant’s Mdtion to Preclude the Adm ssion of
Evi dence Regardi ng Danages Clainmed in Plaintiff’s Pretrial
menor andum and (3) Plaintiff’s Motion in Limne to Preclude
Certain Wtnesses from T Testifying at Trial. Plaintiff, D ane
McCrane, asserts the following clains in her Conplaint against
Def endant, Marconi Medical Systens, Inc.: (1) violation of the
Fam |y And Medical Leave Act (“FMLA’), 29 U S.C. 8§ 2601 et seq.,
(1994); (2) violation of the Arericans Wth Disabilities Act
(“ADA"), 42 U S.C. 8 12101 et seq.; (3) wongful discharge under
Pennsyl vania law, (4) violation of the Consolidated Omi bus
Budget Reconciliation Act (“COBRA"), 29 U S.C. 8§ 1161 et seq.;
and Enpl oyee Retirenent |Income Security Act (“ERISA’), 29 U S.C
8§ 1132 et seq. After considering the notions, rel evant pl eadi ngs
and evidence, and hearing oral argunment made by counsel on March

25, 2002, the Court makes the follow ng ruling.



BACKGROUND

Plaintiff worked for Defendant! as a custoner service
enpl oyee from March 1997 until Septenber 17, 1999 when she was
termnated. On Septenber 9, 1999, while reaching for certain
files, Plaintiff stood on a stool in an awkward manner, which
caused her knee to give way, causing inmedi ate pain. That
morning, Plaintiff went to her doctor, Dr. Edward J. G ecko, who
recomended that Plaintiff remain out of work.

After the date of the injury, it is undisputed that
Plaintiff was absent fromwork until Septenber 17, 1999 when
Defendant fired her. The parties, however, differ greatly on
what happened during the period between Septenber 9th and
Septenber 17th. According to Plaintiff, she was foll ow ng her
doctor’s advice to stay hone and was in constant touch with her
supervi sor, Ceorgeanne Paczkoski (“Paczkoski”). Moreover
Plaintiff clains she requested worker’s conpensation forns from
Paczkoski during their phone conversations but she never received
the forns from Defendant. Paczkoski, on the other hand, clains

that Plaintiff only called in once during the tinme period after

LAt the tine Plaintiff worked for Defendant, it was known
as Picker International, Inc. Plaintiff worked at the
Or der Express operation, |located in Trevose, Pennsylvani a.
Def endant’ s headquarters are located in O eveland Onio.
Subsequent to the filing of this |awsuit, Defendant’s nane was
changed to Philips Medical Systens Inc. The caption of this case
does not reflect the nane change. The parties nmay file a
stipulation if they choose to change the caption of this case to
reflect the | atest name change.



her injury and term nation, and did not informher as to the
exact nature of her injury. Moreover, she denies Plaintiff asked
for worker’s conpensation forns.

It is also undisputed that the termnation letter sent to
Plaintiff by Defendant cited “job abandonnent” as the reason for
Plaintiff’s termnation. Plaintiff, however, clains that
Def endant Corporation fired her because she attenpted to exercise
her lawful rights to pursue worker’s conpensation benefits. In
response to the lawsuit, Defendant clains Plaintiff was fired
because she failed to report to work, and failed to provide a
physi ci an statenent indicating that she was unable to perform her
job duties, for six consecutive days, as she had been instructed
to do. Defendant also cites a history of poor attendance for
firing Plaintiff.

On Septenber 27, 1999, Plaintiff filed for worker’s
conpensation benefits. On Novenber 12, 1999, it was agreed that
Plaintiff was entitled to worker’s conpensation benefits from
Sept enber 9, 1999, the date of her injury, to Cctober, 4 1999,°2
the date Dr. Ciecko released Plaintiff to return to work.

Plaintiff’s knee injury, however, worsened and Plaintiff

2 (On Cctober 1, 2000, the operation at the Trevose office
whi ch had enpl oyed Plaintiff was discontinued. As a result,
al though Dr. Ci ecko released the Plaintiff to return to work on
Cctober 4, 1999, Plaintiff’'s forner position as a custoner
servi ce enpl oyee no | onger exists at the Trevose office. Al
ot her enpl oyees at the Trevose office, however, were given the
choice of relocating to O evel and, Ohio.
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underwent knee surgery on January 20, 2000. Plaintiff received
wor ker’ s conpensation benefits from January 20, 2000 to April 12,
2000. Due to conplications, Plaintiff subsequently underwent a
second surgery on August 19, 2000. Plaintiff has been receiving
wor ker’ s conpensation since then. In sum it is undisputed that
Plaintiff received worker’s conpensation benefits since the date
of her injury with the exception of 32 weeks during the rel evant
period. During those 32 weeks, Plaintiff also received sone
unenpl oynment conpensation benefits. Plaintiff has not been able
to find a job since her termnation from Defendant Corporation.
On March 29, 2001, Plaintiff filed this lawsuit. Discovery
in this case was to conclude Cctober 15, 2001 but by Stipulation
and Order, it was extended 60 days until Decenber 15, 2001. The
case was placed in the trial pool on February 4, 2002. On Mrch
25, 2002, a hearing was held to hear argunent on the various
Motions before the Court. Defendant’s Mtion For Partial Sunmary
Judgnent is still pending before this Court. Upon hearing oral
argunent, the Court determned that the parties still have not
resol ved several discovery disputes, mainly the failure of both
parties to fully disclose and answer the other party’s request
for interrogatories and production of docunents. The Court wll

address each notion in turn.



MOTI ON TO COVPEL PRODUCTI ON OF DOCUNENTS

In Plaintiff’s Second Request for Production of Docunents,
she requested that Defendant produce the foll ow ng:

Al l docunents referring to the worker’s conpensati on
claimwhich plaintiff Diane McCrane filed agai nst

def endant, including all correspondence between

def endant and defendant’s worker’s conpensation

i nsurance carrier which reference D ane McCrane and/ or
her worker’s conpensation cl aim

Def endant answered by stating:

Def endant objects to this request as it requests
docunents referring to the plaintiff’s worker’s
conpensation claimwhich was filed after plaintiff’s
term nation and which are therefore irrel evant.

Def endant al so objects to this request as seeking
information protected by the attorney-client privilege
and disclosure of trial preparation materials beyond
the scope of perm ssible discovery under

F.R C.P.(26)(b)(3).

In Plaintiff’s Third Request for Production of Docunents,
she request ed:

1. Al attendance records of the seven enpl oyees
assigned to the Order Express operation of the Trevose
office from March, 1997 to Cctober 1, 2000.

2. Al docunents referring to any attendance issues
pertaining to the seven enpl oyees assigned to the O der
Express operation of the Trevose office from March,
1997 to October 1, 2000.

Def endant responded to both requests as foll ows:

Def endant objects to this request as it seeks
docunentation that is irrelevant and may contain
sensitive and/or confidential material which would
inplicate privacy interests of individuals not parties
to this lawsuit. Defendant al so objects to this
request as overly broad and unduly burdensone.
Docunents referring to the attendance of enpl oyees
could enbrace a broad spectrumof materials in many
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different forns. |In addition, the O derExpress
operation which enployed plaintiff is no longer in
exi stence. Therefore a search of the sort requested
woul d require a review of vol um nous nunber of
docunents housed in the state of Chio with attendant
unr easonabl e expenditures of tine and expense.

Plaintiff rejected Defendant’s offer to produce tine sheets in
lieu of the attendance records.

DI SCUSSI ON

Federal Rule of GCivil Procedure 26(b) (1) provides:

Parties may obtain discovery regarding any matter, not
privileged, which is relevant to the subject matter
involved in the pending action . . . . It is not
grounds for objection that the information sought wll
be inadmi ssible at the trial if the information sought
appears reasonably calculated to lead to the discovery
of adm ssi bl e evi dence.

Rel evancy under Rule 26(b) is broadly construed. See Qppenhei ner

Fund, Inc. v. Sanders, 437 U.S. 340, 351 (1978). The scope of

di scovery, however, is not without its limts and is "commtted

to the sound discretion of the trial court.” MIller v. Hyagrade

Food Products Corp., 89 F. Supp. 2d 643, 657 (E.D. Pa. 2000)

(citations omtted). Moreover, the party seeking discovery has
t he burden of show ng rel evancy. |1d.

1. Attendance Records

The Court finds that docunments relating to other enployee’s
attendance records are relevant to the Plaintiff’s asserted
clainms and to Defendant’s asserted defenses. Although Defendant
offered tine sheets, in lieu of the attendance records, they do

not satisfy the Plaintiff’s discovery request as tine sheets do
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not indicate the type of disciplinary actions taken against the
ot her enployees simlarly situated as the Plaintiff. The Court,
however, finds the scope of the Plaintiff’s discovery request as
to the attendance records overly broad. Therefore, the Court
will Iimt the discovery of docunents relating to the attendance
records of the seven other enployees, to docunents dating back to
18 nonths prior to Plaintiff’s discharge. This should suffice to
provide Plaintiff with any rel evant evi dence she seeks and make
t he production of docunent |ess onerous for the Defendant.
Accordingly, the Defendant is ordered, within twenty (20)
days of this Order, to produce the requested attendance records
of the seven other simlarly situated enpl oyees, provided the
records are avail able. Considering the records are now | ocat ed
in sonme warehouse in Ceveland, Chio, Defendant is directed to
make a search of those records using reasonabl e neans and effort.
In addition, Defendant is directed to produce the previously
offered time sheets, since they may act to suppl enent the
att endance records where none is avail able or m ssing.
Furthernore, Defendant, may, in the interest of protecting any
confidential or privacy concerns of third party individuals,
redact social security nunbers and any other information
Def endant deens confidential. Were disputes arise, the Court

will viewin canera the contested portions of the docunents.



2. Plaintiff's Wirker’'s Conpensation d ai m Docunent s

Def endant objects to Plaintiff’s request for docunents
related to the Plaintiff’s worker’s conpensati on cl aimbased on
rel evancy, attorney-client privilege and redundancy. Docunents
relating to Plaintiff’s worker’s conpensation clains are clearly
relevant to the Plaintiff’s clainms. At this tinme, the Court need
not di scuss attorney-client privilege or work-product privilege
because the Court finds that the Defendant has al ready satisfied
the Plaintiff’s request for production.

Plaintiff is already in possession of the requested
docunents. Defendant subpoenaed the rel evant records from Al G
Defendant’s worker’s conpensation carrier and the Plaintiff’s own
wor ker’ s conpensation attorney. These materials were handed over
to the Plaintiff before this Mdtion was filed. Plaintiff, not
satisfied wwth these docunents, further sought copies of the sane
docunents which are in Defendant’s files. The production of
t hese copi es, however, would be wasteful and redundant.

Def endant has represented to this Court that all non-privileged
responsi ve docunents have been produced to the Plaintiff.
Plaintiff has no basis for insisting on copies of exact sane
docunents, other than hopeful conjecture that the copies in

Def endant’s files may contain some other non-privil eged
information that supports Plaintiff’s legal theory. As such,

Plaintiff’s request to conpel Defendant to produce copi es of



docunents related to Plaintiff’s worker’s conpensation claimis

deni ed.

1. EVI DENCE REGARDI NG DANMAGES

The second notion before the Court relates to Plaintiff’s
cl ai mred danages in her Pretrial Menorandum |listed as: (1) back-
pay; (2) conpensatory damages; (3) |iquidated danmages under the
FMLA; (4) punitive danmages under the wongful termnation claim
(5) attorney’'s fees, expert fees and costs under various
statutes; and (6) COBRA damages. Defendant seeks to have the
Court preclude evidence of the clained damages on the foll ow ng
basis: (1) the Plaintiff failed to allege the danages with
specificity; (2) the claimned danages are not cogni zabl e under the
Plaintiff’s claim (3) the clainmed damges were not pleaded in
Plaintiff’s Amended Conplaint; and (4) no evidence has been
proffered in support of them Although this case has already
been placed in the trial pool, it is premature to discuss
adm ssibility at this tinme because the parties are clearly stil
in the mdst of several discovery disputes. As such, the Court
will treat this notion as a discovery notion to conpel Plaintiff
to answer certain interrogatories and produce docunents rel ated
to Plaintiff’s clai ned danages and reserve the issue of

adm ssibility at trial for another tine.



DI SCUSSI ON

This Court’s Pretrial and Trial Procedures require that
Plaintiff include inits Pretrial Menoranda an “item zed
statenent of damages or other relief sought.” Furthernore, Local
Cvil Rule 16.1(b)(3)(A) specifies that parties seeking danages
“shall provide a detailed description of each itemand state the
anount of damages clained.” The Defendant al so specifically
requested that Plaintiff provide the Defendant with Plaintiff’s
cl ai mred danmages, the nethod of conputation, and any supporting
docunent ati on of the clai ned danages. The statenent of clained
damages provided by Plaintiff in her Pretrial Menorandumis not
specific enough to satisfy this Court’s standing order. It also
appears fromthe pleadings and argunent at hearing that Plaintiff
has not satisfied Defendant’s di scovery requests.

As such, Plaintiff shall, within ten (10) days of this
Order, provide a nore detailed, specific list of item zed
damages, show the nethod of conputation and |ist or provide the
Def endant with specific docunentation, if any, to support the
cl ai mred danages as requested by the Defendant’s discovery
requests. For each item the Court naekes the foll ow ng notation.

1. Back-pay: Both parties agree Plaintiff has been

recei ving worker’s conpensation benefits with the exception of 32
weeks of the relevant period. There is also evidence that

Plaintiff received unenpl oynment benefits. As agreed by the
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parties, these anmounts will nost |ikely reduce the total anount
of back-pay Plaintiff will be claimng. Therefore, the Plaintiff
shal|l provide a summary of the relevant tinme periods with a
breakdown of the anmpunts clainmed for each relevant tinme period,
and show t he exact nethod of conputation for the anmount of back-
pay to which Plaintiff is claimng she is entitled. Plaintiff
shal | al so provide any supporting docunentation she has not yet
provi ded to Defendant.

2. Conpensat ory Dannges: Plaintiff shall set forth

el emrents of the clained conpensatory damages and show how
Plaintiff satisfies each elenment. Apart fromthe nonetary anount
related to pain and suffering, Plaintiff shall provide the nethod
of conputation and enunerate in detail the anpbunt and basis for
each cl ainmed conpensatory danmage. Plaintiff shall also provide
any supporting docunentation she has not yet provided to

Def endant .

3. Li qui dat ed Danmges under the FM.A: Pl aintiff shal

provi de the nmethod of conputation and enunerate in detail the
anount and basis for the clained statutory fees.

4. Punitive damages: The issue of punitive danages wll be

addressed in this Court’s resolution of Defendant’s Parti al
Summary Judgnent Motion and Leave to Anend Defendant’s Parti al
Summary Judgnent Mbtion, which asks this Court to dismss

Plaintiff’s claimfor punitive danages.
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5. Attorney's fees, expert fees and costs: The issue of

attorney’s fees is not a matter for the jury but within the
province of the court. It is, therefore, reserved until the
final resolution of the case. On the other hand, Defendant is
entitled to information concerning the costs of any expert fees.
Plaintiff is ordered to provide the Defendant with information,
i ncl udi ng any docunents, on the past and future costs of any
experts it has retained and nmay possibly use at trial.

6. $4.800 under COBRA for inferior insurance coverage:

Plaintiff shall produce all docunents, including receipts and
evi dence of paynent, related to the alleged inferior insurance
coverage Plaintiff was forced to pay for as a result of
Defendant’s failure to conply with COBRA. Furthernore, the
Plaintiff is directed to provide the nethod of conputation and
enunerate specifically the anount and basis for the conputation
of the clainmed anounts.

7. $ 54,800 of statutory COBRA dammges: Pl aintiff shal

provi de a breakdown of relevant tine periods and enunerate
specifically the nethod of conputation and show the basis for the

conputation of the clained anounts.

I11. PREVIOUSLY UNI DENTI FI ED TRI AL W TNESSES

On January 7, 2002, after discovery closed and | ess than one

nont h before this case was to be placed in the trial pool,
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Def endant listed eight newtrial witnesses inits Pretrial
Menorandum  The Defendant seeks to preclude themfromtestifying
at trial. The eight wtnesses are Plaintiff’s former co-workers
who will testify regarding the Plaintiff’s “job perfornmnce,
attendance record, her alleged accident, the tine frane foll ow ng
her accident and term nation.” Defendant did not identify these
individuals either inits Self Executing Disclosures or inits
response to Plaintiff’s Interrogatories.

Dl SCUSSI ON

Federal Rule of G vil Procedure 26(e) inposes on litigants a
duty to suppl enent discovery responses. Defendant’s argunent
that Plaintiff had notice nerely because the nanes of these
i ndividuals were nentioned by Plaintiff in her deposition is
w thout nmerit. Defendant should have given notice earlier. As
such, this Mdtion will be treated as a Mdtion to Conpel Defendant
to Answer Certain Interrogatories, rather than a notion to
preclude witnesses fromtestifying at trial.

Moreover, this Court’s standing Order states that the
Pretrial Menorandumis to contain “Alist of witnesses to be
presented with a brief statenent of the nature of their
testinony. Wtnesses not |isted may not be called in the party’s
case in chief.” Defendant’s Pretrial Menorandumfails to
articulate the specific nature of the proposed w tnesses’

testimony. Defendant’s description of the proposed w tnesses’
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testi nmony basically enconpasses the whol e case. Therefore, the
information contained in the Plaintiff’s Pretrial Menorandum does
not satisfy the Plaintiff’s obligations.

Therefore, the Court orders Defendant to cure its failure to
suppl enent the Plaintiff’s interrogatories and the defect inits
Pretrial Menorandum by articulating the exact nature of the
proposed witness’ testinony and providing the nanes, addresses,
and phone nunbers of each proposed witness to the Plaintiff
wthin ten (10) days of this Oder. Plaintiff shall have thirty
(30) days in which to depose any of those eight wtnesses should
it choose to do so after Defendant’s subm ssion as directed by

this Court.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

DI ANE M CRANE : ClVIL ACTION
Pl ai ntiff, :
V.

MARCONI WNMEDI CAL SYSTEMS, | NC., :
Def endant . : No. 01-1518

ORDER

AND NOW this day of March, 2002, in consideration
of Plaintiff’s Mdition to Conpel Defendant to Answer Certain
interrogatories and Requests for Production of Docunents w thout
bj ection (Doc. No. 7); Defendant’s Motion to Preclude the
Adm ssi on of Evidence Regarding Damages Clained in Plaintiff’'s
Pretrial menorandum (Doc. 17); and Plaintiff’s Mdtion In Limne
To Preclude Certain Wtnesses From Testifying at Trial (Doc. 18),
the follow ng i s ORDERED

1. Plaintiff’s Mdtion to Conpel Defendant to Answer

Certain interrogatories and Requests for Production of

Docunents w thout Objection (Doc. No. 7) is GRANTED in

part and DENIED in part.

A. Defendant shall, within twenty (20) days of
this Order, produce attendance records and tine
sheets of seven other enpl oyees at the Trevose
of fice dating back 18 nonths fromPlaintiff’s

term nation, Septenber 17, 1999.



B. Plaintiff’s notion to conpel docunments rel ated
to Plaintiff’s worker’s conpensation clai mw thout
obj ection is denied.
2. Defendant’s Motion to Preclude the Adm ssion of
Evi dence Regardi ng Danages Clainmed in Plaintiff’s
Pretrial Menorandum (Doc. 17), which the Court deens as
a Motion to Conpel Evidence Regardi ng Danages C ai ned
in Plaintiff’s Pretrial Menorandum is GRANTED in part

and DENIED in part.

A Plaintiff shall, within ten (10) days of this
Order, conply with the instructions in Part |1
pages 10-12, of this Menorandum and O der.
B. Defendant’s request for evidence relating to
Plaintiff’s attorney’s fees incurred in this case
is denied.
3. Plaintiff’s Motion In Limne To Preclude Certain
Wt nesses From Testifying at Trial (Doc. 18), which the
Court deens as a Mdtion to Conpel Defendant to Answer

Certain Interrogatories, is GRANTED

A. Defendant is ORDERED to provide the Plaintiff with
a brief but specific description of the nature of the
i ntended testinony of each of the eight wtnesses
identified inits pre-trial nmenorandumw thin 10 days

of the date of this O der



B. Plaintiff shall have thirty (30) days in which to
depose any of those eight wtnesses should it choose to
do so after Defendant’s subm ssion as directed by the

Court in subparagraph 3A of this Order.

BY THE COURT:

JAMES MG RR KELLY, J.



