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I. Introduction

Plaintiff has asserted clains in this action agai nst
def endant Heal t hcare Busi ness Resources ("HBR') under Title VI
and the Pennsyl vania Human Rel ations Act ("PHRA") for race, age
and gender discrimnation, including subjection to a hostile work
environment.! She al so asserted a suppl enental state comon | aw
claimfor assault and battery agai nst defendant Janes Randol ph

whi ch she has not pursued.?

P Plaintiff does not reference the ADEA or specifically
all ege age discrimnation in her conplaint. At plaintiff's
deposition, however, she identified her clains as "sexual
di scrim nation, sexual harassnent, race discrimnation and age
di scrimnation.” Defendant took plaintiff at her word and has
litigated the action as one enconpassing a clai mof age
discrimnation. The parties each address the "claint for age
discrimnation in their briefs. Accordingly, the court is
proceeding as if a claimfor age discrimnation were pled.

2 1n her brief, plaintiff states defendant Randol ph "has not
been served" and "his liability in regard to offensive touching
is noot." In any event, plaintiff has failed to prosecute this
claimand it will be dism ssed wthout prejudice.



Presently before the court is defendant's notion for
summary j udgnent .

1. Legal Standard

In considering a notion for summary judgnent, the court
must determ ne whet her "the pleadings, depositions, answers to
interrogatories, and adm ssions on file, together with the
affidavits, if any, show that there is no genuine issue of
material fact and that the noving party is entitled to judgnent

as a matter of law" Fed. R Cv. P. 56(c); Anderson v. Liberty

Lobby, Inc., 477 U S. 242, 247 (1986); Arnold Pontiac-GVC, Inc.

V. Ceneral Mtors Corp., 786 F.2d 564, 568 (3d Cr. 1986). Only

facts that nay affect the outcone of a case are "material."
Anderson, 477 U.S. 248. Al reasonable inferences fromthe
record are drawn in favor of the non-nmovant. See id. at 256.

Al t hough the novant has the initial burden of
denonstrating the absence of genuine issues of material fact, the
non- novant nust then establish the existence of each el enment on

which it bears the burden of proof. See J.F. Feeser, Inc. V.

Serv-A-Portion, Inc., 909 F.2d 1524, 1531 (3d Cr. 1990) (citing

Celotex Corp. v. Catrett, 477 U.S. 317, 323 (1986)), cert.

denied, 499 U. S. 921 (1991). A plaintiff cannot avert summary
judgnment with speculation or by resting on the allegations in his
pl eadi ngs, but rather nust present conpetent evidence from which

a jury could reasonably find in his favor. Anderson, 477 U.S. at



248: Ri dgewood Bd. of Educ. v. N.E. for ME., 172 F. 3d 238, 252

(3d Gr. 1999); WIllians v. Borough of Wst Chester, 891 F. 2d

458, 460 (3d Cr. 1989); Wods v. Bentsen, 889 F. Supp. 179, 184

(E.D. Pa. 1995).
I11. Facts

From t he conpetent evidence of record, as
uncontroverted or otherwi se taken in the light nost favorable to
plaintiff, the pertinent facts are as foll ow

Plaintiff is an African American woman. She was hired
as the manager of the Cash Bal anci ng and Posti ng Departnent of
def endant HBR in Decenber of 1994 by Allen Smith, Vice President
of Operations. She was then fifty-two years of age. M. Martin
was supervised by M. Smth until October 1997. From Cct ober
1997 through her term nation on Decenber 29, 1998, plaintiff
reported directly to Al Benson who was hired as Director of
Cient Receivables.

Under plaintiff, the Cash Bal anci ng and Posti ng
Depart nent experienced poor performance. Plaintiff and M. Smth
di sagreed as to the reasons for the poor performance and the
appropriate renedy.

On January 6, 1995, plaintiff sent an unsolicited
operation analysis to M. Snmith in which she acknow edged
numer ous problens within the departnment ranging fromuncontrolled

work flows to | ow noral e and hi gh absent eei sm about which she



asked to speak with M. Smth. He indicated he would read the
anal ysis but declined to speak with her about it. Plaintiff
followed up with a February 1, 1995 neno in which she proposed
the addition of five to seven enployees to her departnent which
then had fifteen enployees. M. Smth was unresponsive. In
March 1995, plaintiff prepared a neno requesting the addition of
one to three enpl oyees. Wen she discussed the request with M.
Smth, he responded that he would be fired if he presented this
to the President.

Plaintiff considered the dism ssal of her proposals
sinply to reflect the manner in which HBR operated. She now
believes it was notivated by gender discrimnation. She points
to her recollection of a comment by another fenal e manager, Patty
Cullotta, that M. Smth did not want to listen to anything a
woman had to say and "gossip" that three fenmal e managers had been
unable to work with M. Smith and left.® Plaintiff also points
to two other incidents that she now ascribes to gender
discrimnation. One involved a conplaint she nade to M. Smth
concerning the practice of two nmanagers of other departnents to
pl ace certain accounts "on hold" when posting requests were
pending. M. Smth expressed his approval of the practice. The

ot her incident involved a decision by M. Smth to nodify a

3 Plaintiff has not subnmitted an affidavit or deposition
testinmony fromMs. Cullotta or any of the three unidentified
femal e fornmer nmanagers.



billing form Plaintiff told M. Smth that she would like to

participate but M. Smth proceeded to redesign the form hinself.
In an initial performance review for the first five

mont hs of 1995, M. Smith generally described plaintiff's early

performance positively and identified six "business objectives"”

on which he asked plaintiff to "focus her energies.”" He nmade
clear that plaintiff's "year end performance review wi || be based
| argely on her success in these areas." The areas or objectives

identified included inprovenent of enpl oyee performance and

productivity. M. Smth concluded that he wanted plaintiff "to
remai n focused on maxi m zing the productivity of her departnent
at existing staff levels.™

Plaintiff's disagreenent with her supervisors as to the
best nmethod for inproving the performance of her depart nent
conti nued t hroughout her tenure at HBR  Plaintiff proposed
i ncreased spending on infrastructure and | abor while her
supervi sors sought increased productivity at existing cost
| evel s.

In the formal 1996 eval uation for the conplete year of
1995, M. Smth noted continuing productivity problens and
plaintiff received an overall performance rating of 2 on a scale
of 0 to 4. |In the coment section of the acconmpanyi ng enpl oyee

self-evaluation form plaintiff wote "we are |like two ships that

pass in the night." |In a Decenber 30, 1996 nenp to M. Snmith



plaintiff wote "Cost factors and corporate priorities Iimt what
| can/cannot do" and "the corporation has changed, the industry
has/i s changing, what individual clients expect has changed and

i ncreased so many things directly, and indirectly, affecting cash
bal anci ng/ posti ng but not hing has been done for cash balancing to
hel p accommobdat e t hese changes.”

In January 1997, plaintiff drafted a neno titled
"harassnent” for placenent in her file. She wote that she had
informed M. Smth that Charles Craig, the manager of patient
services, had recently displayed unprofessional behavior by
blurting out "it's just inconpetence"” and wal king out of a
neeting while plaintiff was responding to a question.* Plaintiff
threatened to sue M. Craig and HBR i f such behavi or was
r epeat ed.

I n Cctober 1997, defendant added a new | evel of
managenent when it hired Al Benson as director of client
receivables.® Plaintiff then reported directly to M.

Benson who reported to M. Smth. Plaintiff's
responsibilities, incone and benefits remai ned the sane.

Plaintiff conplained to Mark Jacobs, the HBR director of

“* M. Craig, also an African Anerican, had no supervisory
authority over plaintiff.

® In this capacity, M. Benson was al so responsible for
supervi sing several departments in addition to plaintiff's.
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human resources, that M. Benson would now take credit for all of
the things she had tried to achieve.

At a neeting with plaintiff upon his arrival, M.
Benson inforned her that he wanted to work as a team and woul d do
what ever he could to help her. Plaintiff responded that since
M. Benson was a nman, he woul d have the opportunity to achi eve
what plaintiff had strived for. Plaintiff believes that M.
Benson did not recogni ze her skills and abilities. He was not
responsi ve to various suggestions she made regardi ng i nprovenent
of the departnent. She believes the decision to hire M. Benson
and have her report to himwas notivated by gender, race and age
di scrim nation.

Shortly after M. Benson's arrival, M. Jacobs advi sed
plaintiff that additional staffing for her departnent had been
approved. Plaintiff was able to hire fifteen additional
enpl oyees, doubling the size of the departnent.

Plaintiff's evaluation for 1997, prepared jointly by
M. Smth and M. Benson, noted that "productivity has conti nued

to decrease," that there were "backlogs in the dep't." and that

"nunerous itens sent frompatient services fail to be posted.”

The supervisors were critical of plaintiff for her tendency "to
bl ane the systemfor the majority of the operational problens,"

failure "to realize we have to work with the resources avail abl e"



and inability "to communi cate the necessary training skills to
staff." She again received an overall rating of 2.

On July 14, 1998, M. Benson handed plaintiff a neno
stating that her departnent was not neeting expectations and it
was her responsibility as nmanager to ensure that production
standards were net in all areas. M. Benson specifically noted a
23% drop in productivity per full-time enpl oyee over the previous
year. M. Benson asked plaintiff to take six steps to renedy the
situation including the nonitoring of day-to-day activities of
enpl oyees within her departnent and subm ssion of weekly sheets
show ng the hourly production of posters in the departnent.

On August 26 and again on August 27, 1998, Ms. Martin
recei ved an anonynous vul gar note through interoffice mail. She
reported this to Mark Jacobs. Plaintiff, M. Jacobs, M. Benson
and M. Smith then net to di scuss what response woul d be
appropriate. They agreed to undertake an investigation to
attenpt to determ ne the source of the notes and to convene a
staff neeting after several days at which this conduct woul d be
condemmed as intolerable and a warning i ssued that the
perpetrator, if not then identified, would be term nated. Janes
Randol ph, a mail roomclerk, told investigators he had noticed
not hi ng and agreed to nonitor to see if any additional notes were

sent. The sender was not identified. The staff neeting was held



and the stern adnonition was delivered. Plaintiff received no
further such notes.

Ms. Martin concluded that managenent did not take the
matter as seriously as other conparable incidents and points to
two exanples. She recalls an incident in May 1998 when an
enpl oyee confi scated anot her enpl oyee's personnel information and
distributed confidential information regarding his performance
eval uations to everyone in his departnent. The president of HBR
called in a friend, a fornmer FBI agent, to interrogate people in
the departnent. She also notes that after M. Randol ph
threatened three nmanagers with a knife, police were called in.

On Septenber 24, 1998, M. Randol ph returned from | unch
intoxicated. He went into Ms. Martin's office, sw ped everything
of f her desk, put his arm around her shoul der, kissed her on the
cheek and told her he had always |iked her. Later, M. Randol ph
got into a fight with another enployee at the elevator. Wen
Messrs. Smth, Benson and Jacobs cane to intervene, M. Randol ph
drew a kni fe and nenaced the managers. Police were called and
took M. Randol ph away. He was term nated i nmediately. The
conpany never pressed crimnal charges. Plaintiff reported her
incident wwth M. Randolph to M. Benson and M. Jacobs five days
| at er. M. Jacobs indicated that M. Randol ph woul d have been
term nated for his offensive conduct toward her had he not

al ready been term nated for the assault.



On Cctober 22, 1998, M. Benson informed plaintiff that
t he Cash Bal anci ng/ Posting Departnment was going to be split into
two departnents and she woul d manage the new Posting Departnent.
Her conpensation and benefits were unaffected. Plaintiff was not
upset by the new division of managerial responsibility but was
of fended by what she felt was an inplicit suggestion the action
was necessary because of the problens in the departnent.

By nmenorandum of Novenber 18, 1998 from M. Benson
plaintiff was placed on "corrective probation"” for failure to
monitor the day-to-day activities of enployees and to submt
weekl y enpl oyee production statistics as directed on July 14,
1998, and for the failure to issue a verbal or witten warning to
two enpl oyees who had engaged in unacceptabl e behavi or.

Plaintiff was given two days to discipline the two enpl oyees and
thirty days to conply with the nonitoring and reporting

requi renents. Plaintiff was advised that she woul d be subject to
termnation if she failed to do so. Plaintiff disciplined the

of fendi ng enpl oyees but otherwi se failed to conply.

On Decenber 8, 1998, plaintiff filed an EECC
adm ni strative charge of race, gender and age discrimnation and
sexual harassnent. She clainmed that such discrimnation took
pl ace between July 14, 1998 and August 27, 1998. |n support of

her hostile work environnment claim plaintiff pointed to three
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incidents: the July 14, 1998 performance eval uati on neno, the two
vul gar notes and the of fensive conduct by M. Randol ph.

Def endant publishes a Guide to Business and
Pr of essi onal Conduct which plaintiff read inits entirety in
March 1996. She al so attended neetings wherein the contents of
the guide were sunmari zed for enployees. Plaintiff was thus
aware that enployees were required to report incidents of racial
or sexual discrimnation to the Human Resources Departnent and
that the conpany provided a confidential hel p-1ine whereby
enpl oyees could report m sconduct. Prior to the EECC filing,
plaintiff never notified the conpany of any incident she
attributed to racial, gender or age discrimnation.

Plaintiff was term nated on Decenber 29, 1998.°
Maur een Hays, a fifty-four-year-old African Anerican femal e was

hired to replace plaintiff, then fifty-six.

6 On January 11, 1999, plaintiff filed a second EECC charge
alleging retaliatory dismssal. The EEOCC issued a
"Determ nation” in which the District Director concluded that the
agency investigation did not substantiate that claimor the
earlier clains of race, gender and age discrimnation. Plaintiff
did not assert a retaliation claimin her conplaint or suggest
she was pursui ng such a cl ai mwhen questioned at her deposition.
Nei t her party discusses such a claimin their briefs. Any such
cl aim has thus been abandoned.
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| V. Di scussi on

A D scrimnation C ains
The sanme general standards and anal yses are applicable

to plaintiff’s Title VII, ADEA and PHRA clains. See Jones V.

School Dist. of Phil adel phia, 198 F.3d 403, 410-11 (3d Cr. 1999)

(Title VIl and PHRA); Gonez v. Allegheny Health Serv., Inc., 71

F.3d 1079, 1083-84 (3d G r. 1995), cert. denied, 518 U S. 1005

(1996) (sane); Newran v. GHS Osteopathic, Inc., Parkview Hosp., 60

F.3d 153, 156-57 (3d Cir. 1995)(Title VIl and ADEA); Giffiths v.

G gna Corp., 988 F.2d 457, 469 n.10 (3d Cr. 1993), cert. denied,

510 U. S. 865 (1993)(sane).
Plaintiff can sustain these clains by presenting direct
evi dence of discrimnation or by using circunstantial evidence

whi ch satisfies the McDonnell Douglas requirenents. See St.

Mary’'s Honor Ctr. v. Hicks, 509 U S. 502, 506 (1993); Texas Dep’t

of Community Affairs v. Burdine, 450 U. S. 248, 253 (1981);

McDonnel | Douglas Corp. v. Green, 411 U S. 792, 802 (1973);

Starceski v. Westinghouse Elec. Corp., 54 F.3d 1089, 1095-96 n.4

(3d Cr. 1995); Torre v. Casio, Inc., 42 F.3d 825, 829 (3d Gr.

1994) .
Direct evidence is overt or explicit evidence which

directly reflects a discrimnatory bias by a decision nmaker. See

Arnmbruster v. Unisys Corp., 32 F.3d 768, 778, 782 (3d Cr. 1994).

Where it appears from such evidence that sonme formof illega

12



di scrimnation was a substantial factor in an adverse enpl oynent
deci sion, the burden shifts to the defendant to show that "the
deci si on woul d have been the sane absent consideration of the

illegitimate factor." Price WAterhouse v. Hopkins, 490 U S. 228,

276 (1989). See also Keller v. Oix Credit Alliance, Inc., 130

F.3d 1101, 1113 (3d Gr. 1997); Jones v. School Dist. of Phila.,

19 F. Supp. 2d 414, 417-18 (E.D. Pa. 1998). \Were, as here, the
plaintiff does not present direct evidence of discrimnation, she

may neverthel ess survive summary judgnment on a McDonnel | Dougl as

pretext theory.

The plaintiff nust first establish a prinma facie case
by showi ng that she was a nenber of a protected class; she was
qualified for the job she held; she was discharged; and, she was
replaced by a person not in the protected class or by soneone
sufficiently younger to create an inference of age
di scrimnation, or otherw se present evidence sufficient to

support an inference of unlawful discrimnation. See Pivirotto

V. lnnovative Systens, Inc., 191 F. 3d 344, 353-54 (3d Cr. 1999);

Showalter v. Univ. of Pittsburgh Medical Cir., 190 F.3d 231, 234

(3d Cir. 1999); Keller v. Oix Credit Alliance, Inc., 130 F. 3d

1101, 1108 (3d Cir. 1997)." The burden then shifts to the

" For purposes of a prinma facie ADEA case, the fourth
el enent contenpl ates an age difference of at |east five years.
See Fakete v. Aetna, Inc., 152 F. Supp. 2d 722, 735 (E.D. Pa.
2001).
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enpl oyer to proffer a legitimte, non-discrimnatory reason for

t he adverse enploynent action. See St. Mary's Honor Ctr., 509

U S at 506-07; Goosby v. Johnson & Johnson Medical Inc., 228

F.3d 313, 319 (3d G r. 2000).
The plaintiff may still prevail by denonstrating that
the enployer's proffered reasons were not its true reasons but

rather a pretext for unlawful discrimnation. See Reeves v.

Sanderson Pl unbing Products Inc., 530 U S. 133, 143 (2000);

Goosby, 228 F.3d at 319. The plaintiff nust present evidence
fromwhich a factfinder could reasonably disbelieve the

enpl oyer's proffered reasons, fromwhich it may then be inferred
that the real reason was discrimnatory, or otherw se present

evi dence from which one could reasonably find that unlawf ul
discrimnation was nore |likely than not a determ native cause of
the enployer's action. See Hi cks, 509 U S. at 511 & n.4; Keller,
130 F. 3d at 1108. To discredit a legitimte reason proffered by
the enployer, a plaintiff nust present evidence denonstrating
"such weaknesses, inplausibilities, inconsistencies,

i ncoherencies, or contradictions" in that reason that one could
reasonably conclude it is incredible and unworthy of credence,
and ultimately infer that the enployer did not act for the

asserted non-discrimnatory reasons. See Fuentes v. Perskie, 32

F.3d 759, 765 (3d Cir. 1994).

14



The ultimate burden of proving that a defendant engaged
inintentional discrimnation remains at all tines on the
plaintiff. See Hicks, 509 U S at 507, 511

Plaintiff is a nenber of each of the three protected
cl asses upon which she bases her discrimnation clains. The
court assunes in addressing the instant notion that plaintiff had
t he basic objective qualifications for the job she held.® The
termnation, of course, was an adverse enploynent action.

Def endant stresses that plaintiff was replaced by a
fifty-four-year-old African Anerican woman who was thus a nenber
of the sane protected classes as plaintiff. Wile this fact is
not per se fatal to plaintiff's discrimnation clains, it hardly
helps to sustain them Plaintiff's nmere pronouncenent or
subj ective belief that she was term nated because of her race,
gender and age is not a substitute for conpetent evidence. See

Pilgrimv. Trustees of Tufts College, 118 F.3d 864, 871 (1st Cir.

1997); Douglass v. United Services Auto. Ass'n, 79 F.3d 1415,

1430 (5th Gr. 1996). Plaintiff in her brief points to no
conpetent evidence to sustain the final elenent of a prima facie
case. One sinply cannot reasonably find fromthe conpetent

evi dence of record that plaintiff's race, gender or age, or

8 See Goosby, 228 F.3d at 320-21 (noting distinction between
obj ective qualifications and performance which generally is nore
appropriately considered at pretext stage).
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conbi nation thereof, was nore likely than not a determ native
factor in her termnation.

Perhaps in response to the dearth of such evidence,
plaintiff attenpts to recast the adverse enpl oynent action in her
brief by suggesting that she was "constructively term nated" by
the hiring of M. Benson and then "replaced" by M. Benson, a
younger white male. Plaintiff in fact continued in her
enpl oynent for two years thereafter. Plaintiff remined a
manager with the sane conpensation and benefits. M. Benson did
not assume her position or functions. He was engaged to fill a
new supervisory position. Such action did not constitute a
"constructive termnation" of plaintiff or the managers of the
ot her departnents who al so thereafter reported to M. Benson.

Plaintiff has also failed to discredit defendant's
reason for termnating her. One cannot reasonably find fromthe
conpetent evidence of record that defendant's reason is
i ncredi ble and unworthy of credence. It is uncontroverted that
plaintiff's departnent suffered from poor productivity even after
she was allowed to hire nore enpl oyees and that she failed over a
five-nonth period to conply with actions requested of her by the
enpl oyer to address the problem Plaintiff has presented no
evidence that any simlarly situated departnent manager, of any

race, gender or age, was treated nore favorably.

16



That plaintiff may believe she was unfairly bl amed for
the deficiencies in her departnent does not establish pretext.

It is the enployer's belief that is inportant. See Fuentes, 32

F.3d at 765 ("To discredit the enployer's proffered reason, the
plaintiff cannot sinply show that the enployer's decision was
wrong or m staken, since the factual dispute at issue is whether
di scrimnatory aninus notivated the enployer, not whether the
enpl oyer is 'wi se, shrewd, prudent or conpetent.'"); Billet v.

CIGNA Corp., 940 F.2d 812, 825 (3d Cr. 1991) ("what matters is

t he perception of the decision maker"); Billups v. Methodi st

Hosp. of Chicago, 922 F.2d 1300, 1304 (7th Gr. 1991) (inquiry

regar di ng genui neness of enployer's nondi scrimnatory reason for
termnating plaintiff "is limted to whether the enployer's

belief was honestly held"); Holder v. Gty of Raleigh, 867 F.2d

823, 829 (4th Cr. 1989) ("a reason honestly described but poorly
founded is not a pretext") (citation and internal quotations

omtted); Hcks v. Arthur, 878 F. Supp. 737, 739 (E.D. Pa.) (that

a decision is ill-forned or ill-considered does not make it

pretextual ), aff'd, 72 F.3d 122 (3d G r. 1995); Doyle v. Sentry

Ins., 877 F. Supp. 1002, 1009 n.5 (E.D. Va. 1995) (it is the

perception of the decision nmaker that is relevant); Oisakwe v.

Marriott Retirenent Conmunities, Inc., 871 F. Supp. 296, 299

(S.D. Tex. 1994) (enployer who wongly believes there is

17



legitimate reason to term nate enpl oyee does not discrimnate
when he acts on that belief).
B. Hostile Work Environnent C aim

As noted, plaintiff predicated her hostile work
environnent claimon the critical evaluation of July 14, 1998 by
M . Benson, her receipt of the two anonynous vul gar notes and the
incident wwth M. Randol ph

A hostile work environnment exists when a workplace is
pernmeated with discrimnatory intimdation, ridicule and insult
SO severe or pervasive as to alter the conditions of the victims

enpl oynent and create an abusive working environnent. See Harris

v. Forklift Systems, Inc., 510 U S. 17, 21 (1993). Conduct that

is not sufficiently severe or pervasive to create an objectively
hostil e or abusive environnent is not actionable. See id. at 21.
I nci dents of harassnent are pervasive if they occur in concert or

with regularity. See Andrews v. Gty of Phil adel phia, 895 F.2d

1469, 1484 (3d Cir. 1990).

The pertinent factors in determ ning whether a work
environnent is hostile or abusive include "the frequency of the
discrimnatory conduct; its severity; whether it is physically
threatening or humliating, or a nere offensive utterance; [and]
whet her it unreasonably interferes with an enpl oyee's work

performance." Wston v. Pennsylvania, 251 F.3d 420, 426 (3d Cir.

2001) (quoting Harris, 510 U S. at 23).
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An enployer is liable for sex-based m streatnent of an
enpl oyee by a supervisor which rises to the level of a tangible

adverse enploynent action. See Durhamlife Ins. Co. v. Evans,

166 F.3d 139, 152 (3d Gr. 1999). Were the plaintiff clains a
hostil e workpl ace based upon the actions of a co-worker, the

enpl oyee nust show that she suffered intentional discrimnation
because of her sex; the discrimnation was pervasive and regul ar;
the discrimnation detrinentally affected the plaintiff and woul d
detrinentally affect a reasonabl e person of the sane sex in that
position; and the existence of respondeat superior liability.

See Weston, 251 F.3d 426; Kunin v. Sears, Roebuck & Co., 175 F. 3d

289, 293 (3d Cir. 1999).

To establish vicarious liability of an enpl oyer for the
actions of the plaintiff's co-worker, the plaintiff nust show
that the enployer failed to provide a reasonabl e avenue for
conplaint or was aware of the alleged harassnent and failed to

take appropriate renedial action. See Wston, 251 F.3d at 427.

An enpl oyer cannot be liable when it responds in a manner which
stops the harassnent. |d.

M. Benson was plaintiff's supervisor. H's nenorandum
of July 14, 1998 noting a 23%drop in productivity in plaintiff's
department and directing her to take steps to address the
probl em however, was not hostile or abusive and was designed to

i nprove, not unreasonably interfere with, plaintiff's work
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per formance. Mreover, one cannot reasonably find fromthe
conpet ent evidence of record that the nenorandum was notivated by
plaintiff's gender

The two anonynous notes to plaintiff and M. Randol ph's
of fensi ve conduct may reasonably be viewed as acts of sex-based
harassnent. These acts, however, were isolated and not regul ar
or pervasive. There is no show ng or even suggestion that any
supervi sor was conplicit in the sending of the two notes. M.
Randol ph was not a supervisor. 1In each instance, defendant took
appropriate action which stopped the harassnent. Although the
sender of the notes was not identified, they ceased after
defendant's forceful statenents at the pronptly convened staff
nmeeting.® M. Randol ph was terninated and renoved fromthe
wor kpl ace for other unrel ated intol erable conduct before

plaintiff advised defendant of her encounter with him

° Plaintiff's suggestion that defendant did not take the
matter as seriously as two conparable incidents is unfounded.
Wil e the sending of two notes with vul gar | anguage was of fensive
and unaccept abl e conduct, it was not conparable to a physi cal
assault with a deadly weapon. Moreover, there was no
i nvestigation regarding the assault. Police were called into
remove M. Randol ph and ensure the physical safety of persons at
the site. Persons were interviewed about the dissem nation of
confidential information. This was at a tinme, however, when the
per petrator necessarily knew that know edge of what he or she had
done woul d be wi despread. It was entirely appropriate in
plaintiff's case for investigators to focus on the mailroom
t hrough which the interoffice mail flowed w thout alerting the
perpetrator by w despread interviews that his conduct had been
reported and he should be on his guard. There was no apparent
reason at the tine to distrust M. Randol ph
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Def endant's director of human resources nmade clear that had this
not occurred, M. Randol ph woul d have been term nated for his

of fensi ve conduct toward plaintiff. |In short, defendant

di spl ayed zero tol erance for the conduct about which plaintiff
conpl ai ned.

Plaintiff appears to concede that she has failed to
sustain the hostile work environnment claim?® In any event,
plaintiff has not presented conpetent evidence from which one
coul d reasonably find that she was subjected to a hostile work
environnment, |let alone one for which defendant is |iable.

V. Concl usi on

If there is evidence to support plaintiff's clains, she
has not produced it. Specul ation and subjective opinions are not
conpetent evidence. One cannot reasonably conclude fromthe
conpetent evidence of record that plaintiff was term nated
because of race, sex, age, or any reason other than defendant's
belief that she was accountable for the deficient performance of
her departnent and her continued failure to conply with two
specific requests ained at alleviating the situation. One cannot
reasonably conclude fromthe conpetent evidence of record that
plaintiff was a victimof a hostile work environnent.

Accordingly, defendant is entitled to summary judgnent.
Def endant's notion will be granted. An appropriate order will be

ent er ed.

0 oIn plaintiff's brief, she states that "Plaintiff concedes
to the argunments of noving defendant regardi ng the sexual
harassnment (pages 41-46 of defendant's brief), and concedes his
[sic] absence of liability on this issue.”
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I N THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

PEARL NMARTI N : ClVIL ACTI ON

V.
HEALTHCARE BUSI NESS RESOURCES :
and JAMES RANDOLPH : NO. 00-3244

ORDER

AND NOW this day of March, 2002, upon
consideration of the Mdtion of remaining def endant Heal t hcare
Busi ness Resources for Summary Judgnent (Doc. #12) and
plaintiff's response thereto, consistent with the acconpanyi ng

menor andum | T IS HEREBY ORDERED t hat said Mdtion is GRANTED and
accordingly JUDGVENT is ENTERED in the above action agai nst

plaintiff and for defendant Heal thcare Busi ness Resources.

BY THE COURT:

JAY C. VWALDMAN, J.



I N THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

PEARL NMARTI N : ClVIL ACTI ON

V.
HEALTHCARE BUSI NESS RESOURCES :
and JAMES RANDOLPH : NO. 00-3244

ORDER

AND NOW this day of March, 2002, consi stent
with the acconpanyi ng nmenorandum | T IS HEREBY ORDERED t hat the
claimin this action agai nst Janes Randol ph is DI SM SSED w t hout

prejudice, and he is dism ssed and term nated as a party

defendant to this action.

BY THE COURT:

JAY C. VWALDMAN, J.



