IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

QU SEPPE AMORCSO : CIVIL ACTI ON
V.
STEVEN A. MORLEY, ESQUI RE ; 00- 3496

MEMORANDUM

WALDVAN, J. March 25, 2002

I. Introduction

Plaintiff has asserted a |legal mal practice claim
agai nst defendant, his forner attorney in deportation
proceedings. Plaintiff conplains that defendant failed to give
adequate attention to plaintiff's case and specifically del ayed
in filing a notion for a bond redeterm nation during the pendency
of plaintiff's appeal froma deportation order which necessarily
resulted in a prolonged period of incarceration. Plaintiff seeks
damages for lost earnings fromhis inability to carry on his
busi ness during his 92 days of detention by the Inmm gration and
Nat ural i zati on Service ("INS"), dimnished future earnings
capacity, nental anguish and pain and suffering.

Plaintiff is a citizen of Italy. Defendant is a
citizen of Pennsylvania. The court has subject matter
jurisdiction pursuant to 28 U S.C. § 1332(a)(2). Presently

before the court is defendant's notion for summary judgnent.



1. Legal Standard

In considering a notion for sunmary judgnment, the court
must determ ne whether "the pleadings, depositions, answers to
interrogatories, and adm ssions on file, together with the
affidavits, if any, show that there is no genui ne issue of
material fact and that the noving party is entitled to judgnent

as a matter of law" Fed. R Cv. P. 56(c); Anderson v. Liberty

Lobby, Inc., 477 U S. 242, 247 (1986); Arnold Pontiac-GVC, Inc.

V. Ceneral Mtors Corp., 786 F.2d 564, 568 (3d Cr. 1986). Only

facts that nay affect the outcone of a case are "material."
Anderson, 477 U.S. 248. Al reasonable inferences fromthe
record are drawn in favor of the non-nmovant. See id. at 256.

Al t hough the novant has the initial burden of
denonstrating the absence of genuine issues of material fact, the
non- novant nust then establish the existence of each el enment on

which it bears the burden of proof. See J.F. Feeser, Inc. V.

Serv-A-Portion, Inc., 909 F.2d 1524, 1531 (3d Cr. 1990) (citing

Celotex Corp. v. Catrett, 477 U.S. 317, 323 (1986)), cert.

denied, 499 U S. 921 (1991). A plaintiff cannot avert sunmmary

judgnment with speculation or by resting on the allegations in his
pl eadi ngs, but rather nust present conpetent evidence from which
a jury could reasonably find in his favor. Anderson, 477 U.S. at

248; Ridgewood Bd. O Educ. v. NE for ME., 172 F.3d 238, 252

(3d Gr. 1999); WIllianms v. Borough of West Chester, 891 F.2d




458, 460 (3d Cr. 1989); Wods v. Bentsen, 889 F. Supp. 179, 184
(E.D. Pa. 1995).
I11. Facts

From t he conpetent evidence of record, as
uncontroverted or otherw se taken in the light nost favorable to
plaintiff, the pertinent facts are as foll ow

Plaintiff pled guilty on May 30, 1996 to two counts of
cocaine distribution. He was rel eased on $25, 000 recogni zance
bond pending his sentencing hearing. On August 23, 1996,
plaintiff was sentenced in this court by the Hon. Charles R
Weiner to five nonths of incarceration followed by three years of
supervi sed release. Plaintiff was then a | awful pernmanent
resident of the United States.?

On January 15, 1997, the INS initiated deportation
proceedi ngs against plaintiff as an alien convicted under a | aw
relating to a controlled substance, pursuant to violation of

Section 241(a)(2)(B)(i) of the Immgration and Nationality Act

' Plaintiff was born in Italy in 1964 and entered the
United States through New York City in 1969. "The term
"lawfully adm tted for permanent residence' neans the status
of having been lawfully accorded the privil ege of residing
permanently in the United States as an immgrant in accordance
with the immgration | aws, such status not having changed."” 8
U S C 8§ 1101(a)(20)(2001).



("I'NA"), and as an alien convicted of an aggravated fel ony,
pursuant to Section 241(a)(2)(B)(iii).?

The INS issued a warrant for plaintiff which was served
on February 27, 1997 on the detention enforcenent officer at
F.C.1. Fairton where plaintiff was serving his sentence for the
drug offense. Plaintiff was released fromprison in April 1997
but was subsequently detained and held in INS custody. On My 2,
1997, an immgration judge in Qakdal e, Louisiana rel eased
plaintiff fromINS custody on $7,000 bond and granted plaintiff's
nmotion to transfer venue to Phil adel phi a.

Plaintiff met wwth and retained M. Mrley on Septenber
2, 1997. Although no retainer agreenent was entered into,
def endant appeared in immgration court on plaintiff's behalf for
a master cal endar hearing on Novenber 4, 1997 and represented
plaintiff at his deportation hearing on February 2, 1998. At the
conclusion of the hearing, it was ordered that plaintiff be
deported. Just after the hearing, the parties signed a fee
agreenent by which defendant agreed to represent plaintiff in an
appeal to the Board of Inmigration Appeals ("BlIA").% Defendant

tinmely filed a notice of appeal with the Bl A

2 At present, the relevant section, entitled "Deportable
aliens,"” is Section 237. See 8 U.S.C. § 1227 (2001).

3 Included in the agreenent was a promi se by plaintiff to
conpensat e defendant for services perforned in connection with
t he deportation hearing.



Shortly after the deportation hearing, plaintiff's
supervi sed rel ease was revoked and he was commtted to custody at
F.C.I. Fort Dix for snoking marijuana.* Plaintiff's sister
informed M. Mrley that plaintiff had been re-incarcerated.
Wil e he was incarcerated, the INS placed a detainer on
plaintiff. On March 2, 1998, M. Mrley sent a letter to Charles
Zenski, Assistant District Director of Investigations of INS in
Phi | adel phia, stating that he expected M. Anpbroso to cone into
I NS custody on March 28, 1998 and requesting that his original
bond status be reinstated while the deportati on order was on
appeal to the BIA

Plaintiff was taken into INS custody in Newark on Mrch
27, 1998. Plaintiff's sister learned of this in a tel ephone
conversation with Linda Merchison at the INS Detention and
Deportation Section in Newark. Plaintiff's sister advised
defendant of this on April 1, 1998 and he prom sed to contact M.
Merchison to seek plaintiff's release. On April 22, 1998, M.
Morley sent a letter to Ms. Merchison urging that M. Anoroso was

neither a danger to society nor a risk of flight and requesting

4 Plaintiff decided intentionally to violate the conditions
of his supervised release to trigger an appearance before Judge
Wei ner at which tinme he hoped to withdraw his guilty plea,
apparently in an effort to forestall or avert deportation. It is
somewhat ironic that plaintiff is suing defendant over a period
of detention which would not have occurred but for plaintiff's
dubi ous decision to risk a period of incarceration by violating
the ternms of his supervised rel ease.
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his rel ease on the prior bond pending the appeal. M. Merchison
denied M. Morley's request.

Bet ween February and June of 1998, plaintiff's sister
unsuccessfully attenpted to contact M. Mrl ey on nunerous
occasions to discuss his situation. During this period,
plaintiff retained a second attorney, Gary T. Jodha. On May 12,
1998, M. Jodha sent a letter to Ms. Merchison in Newark
requesting that plaintiff be rel eased on his own recogni zance
upon the posting of a reasonable bond. He enclosed a G 28 notice
of appearance on behal f of M. Anoroso.

On May 29, 1998, M. Moirley submtted a notion for a
bond redeterm nation hearing to the Immgration Court in
Phi | adel phia. The Executive Ofice of Immgration Review
("EAQOR') replied by letter of June 13, 1998 that it did not have
adm ni strative control over the proceedings. On June 19, 1998,
M. Mrley filed a notion for a bond redeterm nation with the
EOR in Newark. The matter was schedul ed before Judge Mei sner at
EOQO R-Newar k for June 26, 1998. The hearing was held as
schedul ed. M. Jodha appeared on behalf of plaintiff and
obt ai ned an order for release from custody upon the posting of a
$7,500 bond. Plaintiff was released fromINS custody on June 28,
1998.

On August 5, 1998, M. Mrley received notice from M.

Jodha that he had been directed by plaintiff to secure his file.



M. Mrley forwarded the file on August 11th and w thdrew as
counsel before the BIA. On Decenber 6, 1999, the BIA denied M.
Anoroso's appeal. Plaintiff failed to appear as directed by the
I NS and was placed in a fugitive status. He was ultimately

| ocated and taken into custody by the INS on May 4, 2001 at the
of fice of defendant's attorney when he appeared for deposition in
this case. Plaintiff was then deported to Italy.

I V. Di scussi on

Pennsyl vani a | aw recogni zes | egal mal practice clains

under both tort and breach of contract theories. See @Quy V.

Li eder bach, 459 A 2d 744, 748 (Pa. 1983); Fiorentino v. Rapoport,

693 A 2d 208, 212 (Pa. Super. 1997), appeal denied, 701 A 2d 577

(Pa. 1997). Plaintiff has pled the elenents of a tort claim

To sustain a tort claimfor legal malpractice, a
plaintiff nust show his enploynent of the attorney or other basis
for duty; the failure of the attorney to exercise ordinary skil
and know edge; and, danmmges as a proximate result of the
attorney’s failure to exercise such skill and know edge. See id.
Plaintiff asserts that defendant breached the duty to exercise
ordinary skill and know edge when he del ayed in securing a bond

redeterm nation, by not giving adequate attention to the case



while plaintiff was in INS custody and by failing adequately to
comunicate with plaintiff and his famly.?>

Def endant asserts that plaintiff's claimis barred by
the applicable statute of limtations.® Statutes of limtation
are not "technicalities" but rather are "fundanental to a well-

ordered judicial system" United States v. Richardson, 889 F.2d

37, 40 (3d Cir. 1989).
The Pennsyl vani a two-year statute of limtations
governs clains for |egal mal practice sounding in tort. See 42

Pa. C.S. A 8 5524(3); Robbins & Seventko Orthopedic Surgeons,

> Plaintiff also alleged that defendant breached his
prof essional duty "by never requesting a bond hearing"” but the
evidence is uncontroverted that M. Mrley noved successfully for
a bond redeterm nati on hearing on June 19, 1998.

6 Defendant al so contends that plaintiff, who has produced
no expert testinony, has failed to establish a breach of the
appl i cabl e standard of care; that plaintiff failed to establish
any duty of defendant to represent plaintiff in pursuing a bond
redetermnation; and, that plaintiff has failed to establish any
actual damages. Defendant correctly notes that the scope of
representation formally undertaken in the agreenent with
plaintiff enconpassed only the deportation hearing and appeal .

Def endant al so correctly notes that unless the [ack of skill or
know edge di splayed is so obvious as to be within the range of
ordi nary experience and conprehension of a laynman, a mal practice
plaintiff nust produce expert testinony to establish the

requi site professional standard and defendant's failure to conply
withit. See Gans v. Mindy, 762 F.2d 338, 341 (3d G r. 1985);
Burns v. Gty of Philadel phia, 504 A 2d 1321, 1325 (Pa. Super.
1986). Defendant is also correct that plaintiff has presented no
evidence at all to substantiate his claimfor econon c damages,

al t hough sonme degree of nental anguish may reasonably be inferred
froman unwanted period of detention. G ven the resolution of
defendant's initial contention, however, it is unnecessary to

el aborat e upon or resolve the other contentions.
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Inc. v. Ceisenberger, 674 A 2d 244, 246 (Pa. Super. 1996). The
occurrence rule, under which a cause of action accrues at the
tinme the alleged harmis suffered, governs the accrual of a |egal

mal practice claim See Fiorentino, 693 A 2d at 219.

The so-called "discovery rule" tolls the running of a
statute of limtations until the plaintiff knows or reasonably
shoul d know that he has sustained an injury caused by another's

conduct. See Bradley v. Ragheb, 633 A 2d 192, 194 (Pa. Super.

1993). The discovery rule is a "narrow exception."” Tohan v.

Onens- Corning Fi berglass Corp., 696 A 2d 1095, 1200 n.4 (Pa.

1997). It is applied in "only the nost limted circunstances.”

Dal rynple v. Brown, 701 A 2d 164, 171 (Pa. 1997). The statute is

tolled only if a person in the plaintiff's position exercising
reasonabl e diligence woul d not have been aware of the salient

facts. See Baily v. Lewis, 763 F. Supp. 802, 806 (E.D. Pa.),

aff'd, 950 F.2d 721 (3d Cr. 1991).
"There are very few facts which cannot be di scovered

t hrough the exercise of reasonable diligence." Vernau v. Vic's

Market, Inc., 896 F.2d 43, 46 (3d Gr. 1990). See also Ul and by

and through Urland v. Merrell-Dow Pharns, Inc., 822 F.2d 1268,

1273 (3d Cir. 1987). Once plaintiff is aware of the salient
facts, his failure to investigate or to exercise reasonable
diligence in the investigation will not prevent the statute of

l[imtations fromrunning. See OBrien v. Eli Lilly & Co., 668




F.2d 704, 710 (3d Gr. 1981). A plaintiff cannot evade a statute
of limtations sinply by stating that he only | earned of events
underlying his claimoutside of the statutory period, or courts
woul d never be able to dismss clains which are clearly tine

barr ed. See LRL Properties v. Portage Metro Housing Authority,

55 F. 3d 1097, 1107 n.5 (6th G r. 1995).

Plaintiff contends that the limtations period shoul d
be tolled until August 11, 1998 when M. Jodha received
plaintiff's file fromM. Mrley and | earned he had not filed a
proper notion for a bond redeterm nation until June 19, 1998.

Plaintiff relies on Bailey v. Tucker, 621 A 2d 108 (Pa. 1993) to

argue that the statute of limtations should be "tolled" unti
the termnation of the attorney-client rel ationship.

Bailey v. Tucker did not involve tolling of a statute

of limtations but rather the question of when a nal practice
action by a crimnal defendant against his forner defense counsel
accrues. The Court held that a claimfor |egal nmal practice
arising out of crimnal representation accrues on the date the
attorney-client relationship is termnated. 1d. at 116. This
hol di ng, however, was expressly based upon the distinct nature of
crimnal cases. The Court stated that "crim nal nmalpractice
trespass actions are distinct fromcivil mal practice trespass
actions and as a result the elenents to sustain such a cause of

action nmust likewise differ." 1d. at 114. The Court went on to
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hold that to prevail in a crimnal mal practice action, a
plaintiff nust first obtain post-conviction relief dependent on
attorney error. |d. at 115.°

Nothing in the Court's opinion or reasoning suggests
that Bailey is applicable beyond the crimnal context. Courts
appl yi ng Pennsyl vani a | aw have not extended the Bailey rule to
civil mal practice cases, but have applied the basic occurrence

rule. See Forte v. O Dwyer & Bernstein, 1994 W. 249790, *6 (E.D.

Pa. June 9, 1994) (rejecting extension of Bailey to civil

mal practice); Fiorentino, 693 A 2d at 219 (applying occurrence

rule); Robbins & Seventko, 674 A 2d at 246 (sane).

As to the failure of defendant to give adequate
attention to plaintiff's case, he has presented nothing nore than
the failure to proceed with greater dispatch to attenpt to secure
his interimrel ease pending disposition of the appeal to the BIA
Wth reasonable diligence, plaintiff could have |earned that M.
Morl ey had not noved for a bond redeterm nation hearing by m d-
May of 1998 when he retained M. Jodha. Plaintiff could and
reasonably may be expected to have asked M. Jodha in May 1998
imediately to inquire of defendant and the pertinent
adm ni strative personnel what, if any, notions for a bond

redeterm nation had been filed and their status. Pl aintiff

" Proceedings related to deportation are "purely civil."
INS v. Lopez- Mendoza, 468 U.S. 1032, 1038 (1984).

11



hi msel f coul d have readily obtained such information upon sinple
inquiry at the tinme of his rel ease on June 28, 1998. Yet, this
action was initiated nore than two years | ater

Plaintiff was aware of defendant's failure nore
frequently to communi cate at the tine this was occurring.
| ndeed, it appears that it was plaintiff's dissatisfaction with
his continued detention and his perception of defendant's
unresponsi veness to his situation which pronpted the engagenent
of M. Jodha. Moreover, there is no showi ng that nore frequent
conversations by defendant with plaintiff or his sister would
have shortened the period of detention on which plaintiff's claim
is predicated. Defendant |learned fromplaintiff's sister on
April 1, 1998 that he had been taken into INS custody and
prom sed at that tine to seek his release. Wiile plaintiff's
detenti on may have been prol onged by defendant's |ack of haste in
acting upon such promse, there is no showing that it would have
been shortened if defendant had nore frequently comuni cated with
plaintiff or his sister.

Plaintiff's claimis tinme barred. Accordingly,
defendant's notion will be granted. An appropriate order wll be

ent er ed.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

GUI SEPPE AMORCSO : ClVIL ACTI ON
V.
STEVEN A. MORLEY, ESQUI RE ; 00- 3496
ORDER
AND NOW this day of March, 2002, upon

consi deration of defendant’s Mtion for Summary Judgnent (Doc.
#17) and plaintiff's response thereto, consistent with the
acconpanyi ng nenorandum | T IS HEREBY ORDERED that said Mdtion is
CGRANTED and accordi ngly JUDGVENT is ENTERED in the above action

for the defendant.

BY THE COURT:

JAY C. VWALDMAN, J.



