IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

CHRI STOPHER ANTHONY BUCKNOR : ClVIL ACTION
Petiti oner, :

V.

CHARLES W ZEMSKI, ACTI NG

DI STRI CT DI RECTOR,

| MM GRATI ON AND :

NATURALI ZATI ON SERVI CE : NO. 01-3757
Respondent . :

OP1 NI ON

Newconer, S.J. Mar ch , 2002
Chri st opher Ant hony Bucknor’s (“Bucknor”) Petition for
Habeas Corpus is currently pending before the Court. In that
Petition, Bucknor challenges his custody with the Inmmgration and
Naturalization Service (“INS’), and INS attenpts to deport him
to Jamai ca under a 1996 deportation order froman inmgration
judge. Specifically, Bucknor clainms that he is a derivative
United States citizen, and is not subject to INS custody or
deportation. In a February 8, 2002 nenorandum opi nion, this
Court found that repeal ed section 321(a)(3) of the Immgration
and Naturalization Act, the section applicable to Bucknor’s
Petition, “requires that a parent having | egal custody of the
child naturalize while the child is under 18 for a child to

derive citizenship.” Bucknor v. Zenski, 2002 W. 221540 at *3

(E.D. Pa. Feb 12, 2002). Then, this Court found that Bucknor may



be a citizen if he can denobnstrate that his naturalized father
had | egal custody of him wthin the nmeani ng of Pennsylvani a | aw,
whi | e Bucknor was under 18.

While the parties briefed the scope of section
321(a)(3) before this Court issued its February 8, 2002 opi ni on,
the parties did not adequately address whet her Bucknor’s father
had | egal custody of Bucknor within the neaning of Pennsyl vani a
| aw whi | e Bucknor was under 18. Consequently, the Court ordered
the parties to brief that issue, and submt all appropriate
evi dence pertaining to it, and those subm ssions are now before
t he Court.

l. BACKGROUND

In its February 8, 2002 opinion, Bucknor v. Zenski,

2002 W. 221540 at *3 (E. D.Pa. Feb 12, 2002), the Court recounted
nmost of the relevant facts, and will not do so again here.

Bucknor acknow edges that his parents’ divorce decree did not
have a custody provision. Likew se, Bucknor acknow edges that no
judicial order exists that specifically awarded | egal custody of
Bucknor to Bucknor’s father, but the parties agree that
Petitioner resided only with his father between 1988 and 1989.
From February 1985 until sonetine in 1988, Bucknor resided wth
his nother, and visited his father during overnight visits. Wen
Bucknor’s nother returned to Janamica in 1988, Bucknor’s father

cared for Bucknor. On January 6, 1990, Bucknor turned 18 years



of age.

1. DI SCUSSI ON

In this habeas case, Bucknor nust prove all facts

entitling himto a discharge fromcustody. Brown v. Cuyler, 669

F.2d 155, 158 (3d Cir. 1982). More specifically, Bucknor nust
prove his United States citizenship by a preponderance of the

evidence. See De Vargas v. Brownell, 251 F.2d 869, 870 (5th Gr.

1958); Pinto-Vidal v. Attorney General of the United States, 680

F. Supp. 861, 862 (S.D. Tex. 1987). The CGovernnment argues that
“absent evidence of a court decree that petitioner’s custody was
awarded to his father follow ng his parents’ 1985 divorce,
petitioner cannot establish that he was in his father’'s ‘I egal

custody’ for derivative citizenship purposes.

Governnent ' s Suppl enmental Response to Petition for Wit of Habeas

Corpus, at 12. Bucknor contends that he can denonstrate | egal
custody wi thout such a decree.

As this Court found on February 8, 2002, and as both
parties acknowl edge in their briefs, in Pennsylvania, |egal
custody is “the legal right to nake maj or decisions affecting the
best interest of a mnor child, including, but not limted to,
medi cal, religious and educational decisions.” 23 Pa. Cons.

Stat. § 5302. Such custody stands in contrast to physical
cust ody, which Pennsyl vani a defines as “[t]he actual physi cal

possession and control of a child.” 1d., Thus, here, the Court



nmust deci de whether, in the absence of a court order awarding
| egal custody of Bucknor to Bucknor’s father, Bucknor
denonstrates that Bucknor’s father had | egal custody over Bucknor
bef ore Bucknor turned 18.

I n Pennsyl vania, a parent nmay attain |egal custody over
a childin different ways. The parents nmay nake a private

agreenent as to the custody of children, but a parental agreenent

w Il not permanently determne their custody. Mller v. Mller

620 A 2d 1161, 1165 (Pa. Super. Ct. 1993); Hattoumv. Hattoum

441 A 2d 403, 407 (Pa. Super. C. 1982).! On the other hand, if
the parties raise the custody issue in their pleadings,
Pennsyl vania courts nust “determne in conjunction with any
decree granting a divorce or annulnent. . . the future care,
custody and visitation rights as to children of the marriage or
purported marriage.” 23 Pa. Const. Stat. 8 3104. |In this case,
there is no decree awardi ng Bucknor’s father custody, nor is
there evidence that Bucknor’s parents had a private agreenent
concerni ng Bucknor’s | egal custody.

However, the United States Suprene Court has repeatedly
recogni zed that parents have a fundanental right to nake

deci sions concerning the care, custody, and control of their

Al t hough Pennsyl vani a courts encourage such
agreenents, courts are not bound by them and nmay set asi de those
agreenents where they do not serve the best interests of the
child. Mller, 620 A 2d at 1165; see also Warman v. \Warman, 439
A 2d 1203, 1213 (Pa. Super. C. 1982).

4



children. E.qg., Troxel v. Ganville, 530 U S. 57, 66 (2000);

Santosky v. Kraner, 455 U. S. 745, 753 (1982); Parhamv. J. R

442 U.S. 584, 602 (1979); Quilloin v. Walcott, 434 U S 246, 255

(1978); Stanley v. Illinois, 405 U S. 645, 651 (1972); Wsconsin

v. Yoder, 406 U.S. 205, 232 (1972). In fact, there “are few
rights nore fundanmental in and to our society than those of
parents to retain custody over and care for their children, and
to rear their children as they deem appropriate.” Jordan v.

Jackson, 15 F.3d 333, 342 (4th G r. 1994); see also Santosky v.

Kraner, 455 U. S. 745, 753 (1982); Quilloin v. Wilcott, 434 U S

246, 255 (1978).

In the instant case, the Governnent asks this Court to
find that Bucknor can only denonstrate that his father had | egal
custody over himif Bucknor can produce a Court order that
awar ded Bucknor’s father custody. The Governnent’s position
fails to address Bucknor’s father’s Constitutional right to
custody. Bucknor’s father’s right to custody did not end or
| essen sinply because Bucknor’s parents divorced, especially when
Pennsyl vani a recogni zes parental authority when a child s natural

parents never even had a spousal relationship. See Zunmo v.

Zumo, 574 A 2d 1130, 1139 (Pa. Super. C. 1990); Cf. Santosky

455 U. S. at 753 (“The fundanmental |iberty interest of natural
parents in the care, custody, and managenent of their child does

not evaporate sinply because they have not been nodel parents or



have | ost tenporary custody of their child to the State”). Thus,
after Bucknor’s parents divorced, Bucknor’s father retained the

| egal right to nmake deci sions concerning Bucknor’s best interest,
and therefore retained | egal custody over Bucknor. 23 Pa. Cons.
Stat. 8§ 5302. The absence of a Court order awarding | egal

cust ody of Bucknor only supports this Court’s concl usion that
Bucknor’s father retained | egal custody of Bucknor after his
parents divorced. Accordingly, the Court finds that Bucknor’s
father had | egal custody of Bucknor wi thin the neaning of

Pennsyl vani a | aw whil e Bucknor was under 18, and the Court w ||
grant Bucknor’'s Petitition for Habeas Corpus.

An appropriate Order follows.

Cl arence C. Newconer, S.J.



