IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

DUNKI N DONUTS, INC., et al. : ClVIL ACTION
Plaintiffs, :
V.

GUANG CHYI LIU, et al. :
Def endant s. : No. 99-3344

MEMORANDUM AND ORDER

J. M KELLY, J. FEBRUARY 14, 2002
Presently before the Court is the Report & Recommendati on
(“Report”) by Thomas J. Rueter, United States Magi strate Judge
(Doc. No. 113), (bjections to Magistrate Rueter’s Report and
Recomendati on for Sunmary Judgnment on Defendant’s Counterclains
(Doc. No. 116), filed by Defendants, Guang Chyi Liu a/k/a Fred
Liu, Susan Yeh Liu and G C. S.C. L. Conpany and the response
thereto (Doc. No. 126), filed by Plaintiffs, Dunkin Donuts, Inc.
and Third Dunkin’ Donuts Realty, Inc. 1In his Report, Mgistrate
Judge Rueter considered the following notions: (1) Plaintiffs’
Motion for Summary Judgnent on Plaintiffs’ Cains (Doc. No. 80)
and Defendants’ response thereto (Doc. Nos. 91 and 110); (2)
Def endants’ Cross-Mtion for Summary Judgnent on Counts |l and
1l of Plaintiffs’ Conplaint (Doc. No. 96) and Plaintiffs’
response thereto (Doc. No. 97); and, (3) Plaintiffs’ Mtion for
Summary Judgnent on Defendants’ Countercl ai ns and Def endants’
response (Doc. No. 91), which was an Omi bus Opposition to

Plaintiffs’ Mtions and a Motion for enlargenent of tinme to seek



addi tional discovery under Federal Rule of Civil Procedure 56(f).
Magi strate Judge Rueter nade the foll owi ng recomendations to
this Court: (1) Plaintiffs’ Mtion for Sunmary Judgnent on
Plaintiffs’ Clainms be denied; (2) Defendants’ Cross-Mtion for
Summary Judgnent on Counts Il and Il1 be denied; (3) Defendants’
Request for an extension of tine under Rule 56(f) be denied; and
(4) Plaintiffs’ Mtion for Summary Judgnent on Defendants’
Countercl ains be granted. Defendants object only to the deni al
of the Rule 56(f) Mbdtion and the dism ssal of Defendants’
Counterclains. For the reasons that follow, Magistrate Judge
Rueter’s Report is approved and adopt ed.

BACKGROUND

The Court approves and adopts the background facts as stated
in Magistrate Judge Rueter’s Report. A summary of the background
facts is provided. On June 30, 1999, Plaintiffs, Dunkin’ Donuts,
Inc. and Third Dunkin’ Donuts Realty, Inc. (“Dunkin’”) filed a
conpl ai nt agai nst Defendants Guang Chyi Liu a/k/a Fred Liu, Susan
Yeh Liu and G C S.C. L. Conpany who are the Dunkin’ Donuts
Franchi sees and owners of a Dunkin’ Donuts retail doughnut shop
| ocated at 5100 City Line Avenue, Phil adel phia, Pennsylvania. In

their Conplaint, Dunkin’ seeks to term nate the Franchise

1 Under 28 U.S.C. 8§ 636(C) (1994), this Court is to nake a
de novo determ nation of those portions of the report or
speci fied proposed findings or recomrendati ons to which objection
i s made.



Agreenment between Dunkin’ and Defendants, based on a violation of
t he Franchi se Agreenent, alleging that the Defendants under
reported their sales, commtted federal tax fraud and nade a
fraudul ent credit application in violation of federal |aw
Defendants filed an anended Answer, alleging the follow ng
Counterclains: (1) breach of the Franchi se Agreenent by requiring
excessive renodeling and failing to provide training, marketing
support, access to new pronotional products, and ongoi ng
assi stance with the operation of the business; (2) breach of the
Franchi se Agreenent by wongful term nation; (3) breach of
i nplied covenant of good faith and fair dealing; (4) breach of
duty to cooperate/ hindrance of performance; (5) tortious
interference with contractual relations? (6) fraud in the
i nducenent and negligent m srepresentation; and (7) unlawful
tying in violation of the Sherman Antitrust Act. Plaintiffs
moved for summary judgnent on the Defendants’ Counterclains.
Rat her than responding to Plaintiffs’ Summary Judgnent Mbtion on
the Counterclains, Defendants, in their Owmibus Opposition, noved
to enlarge the tine to respond, arguing they needed additi onal
time to obtain discovery on the “unlawful renodeling schene,”

whi ch they contend is the factual basis of their Counterclains.

2 Defendants subsequently w t hdrew Countercl ai m Count 5,
the tortious interference claim



DI SCUSSI ON

1. Federal Rule of G vil Procedure 56(f)

Def endants, rather than specifically responding to
Plaintiffs’ Mtion for Summary Judgnent on the Defendants’
Count ercl ai ns, sought to enlarge tine to respond to the
Plaintiffs’ Mtion in their Omibus Qpposition. Defendants
clai med they needed “additional tine to take depositions and
obtai n other discovery relating to Dunkin’ s unlawful renodeling
schene, which fornms he basis of Defendants’ counterclains.”
Omi bus Cpp’'n. at 3. As noted by Magi strate Judge Rueter,
district courts are “obliged to give a party opposing sunmmary
j udgnent an adequate opportunity to obtain discovery.” Dowing
v. Gty of Philadelphia, 885 F.2d 136, 139 (3d Cr. 1988).

Parties seeking additional tinme, however, nust conply with Rule
56(f) which states:

When Affidavits are Unavailable. Should it appear from
the affidavits of a party opposing the notion that the
party cannot for reasons stated present by affidavit
facts essential to justify the party's opposition, the
court may refuse the application for judgnent or nmay
order a continuance to permt affidavits to be obtained
or depositions to be taken or discovery to be had or
may nmake such other order as is just.

First, Magistrate Judge Rueter ruled that Defendants’ Motion
failed as a procedural nmatter because the Defendants did not file

an affidavit in accordance with Rule 56(f). He therefore granted

Plaintiffs’ Mtion for Summary Judgnent on Defendants’



Counterclains under Rule 56(e) which states: “If the adverse
party does not so respond, sunmary judgnent, if appropriate,

shal | be entered agai nst the adverse party.” Magistrate Judge
Rueter further noted that Defendants’ attenpt to seek additi onal
time for discovery did not conply with Rule 56(f) because
Defendants failed to “identify the particular facts they hoped to
find and if, uncovered, how these facts woul d preclude summary
judgnent.” Based on the above grounds, Magistrate Judge Rueter
recommended denyi ng Defendants’ request for additional tinme to

conduct discovery and di sm ssing Defendants’ Countercl ains.

This Court agrees with Magi strate Judge Rueter’s
recommendation to deny the Defendants’ request for additional

di scovery. In Radich v. Goode, 886 F.3d 1391, 1394 (3d Cir.

1989), the Third Crcuit stated:

The purpose of the affidavit is to ensure that the
nonnmovi ng party is invoking the protection of Rule
56(f) in good faith and to afford the trial court the
show ng necessary to assess the nerits of a party’s
opposition . . . . An unsworn menorandum opposi ng a
party’s notion for summary judgnent is not an affidavit
.o argunent [is not] a surrogate for either

evi dence or fact.

On the other hand, while full conpliance with the technica
requirenments of Rule 56(f) is highly encouraged in the Third
Circuit, failure to support the 56(f) notion by affidavit is not

fatal to its consideration. St. Surin v. Virgin Island Daily

News, Inc., 21 F.3d 1309, 1314 (3d Cr. 1994). However, where a




Rul e 56(f) notion does not neet the affidavit requirenent, it
must still “identify with specificity ‘what particul ar
information is sought; how, if uncovered, it would still preclude
summary judgnent; and why it has not been previously been
obtained.”” 1d. (citations omtted). |In St. Surin, the Rule
56(f) notion provided the necessary details by identifying two
depositions and providing the reason for the delay as to one of

the wtnesses to be deposed. |d.

Here, as Magi strate Judge Rueter pointed out, the Defendants
failed utterly to provide any detail, stating only that
“Def endants need additional tinme to take depositions and obtain
ot her discovery relating to Dunkin’s unlawful renodeling schene,
which fornms the basis of Defendants’ counterclainms. . . .7
Accordingly, Mgistrate Judge Rueter correctly denied the
Def endants’ request for an extension of tine to conduct
di scovery. As such, this Court approves and adopts the Report
and Recomrendati on of Magistrate Judge Rueter as to the denial of

Def endants’ Rule 56 (f) Mdtion seeking enlargenent of tine.

Sunmmary Judgnent on Def endants’ Countercl ai ns

Wil e the grant of summary judgnent based solely on the
technical failure to conply with the affidavit requirenents of
Rul e 56(f) may not have been appropriate, Mgistrate Judge Rueter
correctly proceeded to dismss the Defendants’ Counterclains on

ot her appropriate grounds. First, he granted sumary j udgnent

6



based on the Defendants’ failure to conply with Rule 56(e) and
then, in the alternative, dism ssed the Defendants’ Counterclains
on the nerits. Defendants main objection rests on one ground,

that Magi strate Judge Rueter did not consider the whole “record.”

Summary judgnent is proper if “the pleadings, depositions,
answer to interrogatories, and adm ssions on file, together with
the affidavits, if any, show that there is no genuine issue as to
any material fact and that the noving party is entitled to
judgnment as a matter of law” Fed. R Cv. Pro. 56(c). This
Court is required, in resolving a notion for summary judgment
pursuant to Rule 56, to determ ne whether “the evidence is such
that a reasonable jury could return a verdict for the nonnovi ng

party.” Anderson v. Liberty Lobby, Inc., 477 U S. 242, 248

(1986). In making this determ nation, the evidence of the
nonnmovi ng party is to be believed, and the district court nust
draw al |l reasonable inferences in the nonnovant’s favor. See id.

at 255.

Furthernore, while the novant bears the initial
responsibility of inform ng the court of the basis for its
notion, and identifying those portions of the record which
denonstrate the absence of a genuine issue of material fact, Rule
56(c) requires the entry of summary judgnment “after adequate tine
for discovery and upon notion, against a party who fails to nmake

a show ng sufficient to establish the existence of an el ement



essential to that party’s case, and on which that party will bear

the burden of proof at trial.” Celotex Corp. v. Catrett, 477

U S 317, 322-23 (1986). Rule 56(e) nmakes it clear that “an
adverse party may not rest upon the nere allegations or denials
of the adverse party's pleading, but the adverse party's
response, by affidavits or as otherwi se provided in this rule,
must set forth specific facts showing that there is a genuine

issue for trial.”

Def endants, however, conplain that Magi strate Judge Rueter
shoul d have considered the “extensive record established over the
last 16 nonths in this matter, which includes nunmerous notions to
conpel, discovery notions, portions of depositions,
interrogatories and responses thereto” and letters witten by
counsel, even though the Defendants thenselves did not in any way
attenpt to point to facts that would tend to support their theory
of the unlawful renodeling schenme. Magistrate Judge Rueter was
not required to go hunting through the vol um nous piles of
notions and briefs in this case and do Defendant’s counsel’s job.

The Third Circuit has clearly stated:

Where a party opposing a notion for summary judgnent
has the burden of persuasion, and the noving party has
identified sufficient facts of record to denonstrate
that no genuine issue of material fact renmains, the
nonnoving party is obliged to identify those facts of
record which would contradict the facts identified by
t he novant.

[Alll owi ng a nonnoving party opposing a notion for

8



summary judgnent to rest on nere denials where there
are unidentified facts of record which may contradi ct
the facts identified by the novant would be an

unwor kabl e and illogical rule. It would require the
district judge to search through an often vol um nous
witten record for facts which m ght support the
nonnmovant's claim and would require [the Appeal s]
Court to review the district judge' s search to insure
that no facts were mssed. It would permt the party to
present facts, and argunent based on those facts, to
the Court of Appeals where that party had not
identified those facts to the district court.

Childers v. Joseph, 842 F.2d 689, 694-5 (3d Gr. 1988). As such,

the Court approves and adopts Magi strate Judge Rueter’s
recommendation to dismss the Defendants’ Counterclains.
Alternatively, Mugistrate Judge Rueter also exam ned the
merits of the Counterclains and determ ned them neritl ess.
Hence, Defendants cannot conplain that Magi strate Judge Rueter
failed to exam ne the whole record. Moreover, this Court agrees
Wi th Magistrate Judge Rueter’s analysis on the nerits of the
Def endants’ Countercl ains. That Defendants have no evidence to
support their Counterclains is also apparent by Defendants’
repeated failure to explain how specific evidence in the record
relates to each Counterclaim Defendants could have taken the
opportunity in their objection to Magistrate Judge Rueter’s
Report to point out to this Court evidence specifically relating
to each Counterclai mwhich create genui ne i ssues of material fact
but utterly failed to do so. |Instead, Defendants spend nost of

their tinme nmerely repeating their theory of the unl awf ul



renodel i ng schene and stating concl usions of |aw

Accordingly, for the reasons stated above, Defendants’
(bj ections to Magistrate Judge Rueter’s Report is denied and the
Court approves and adopts the Report and Recommendati on of

Magi strate Judge Rueter.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

DUNKI N DONUTS, INC., et al. : ClVIL ACTI ON
Pl aintiffs, :
V.

GUANG CHYI LIU, et al. :
Def endant s. : No. 99-3344

ORDER

AND NOW this 14" day of February, 2002, upon consideration
of the Report and Recommendation by Thomas J. Rueter, United
States Magistrate Judge (Doc. No. 113), Qbjections to Magistrate
Rueter’s Report and Recommendation for Summary Judgnent on
Defendant’s Counterclains (Doc. No. 116), filed by Defendants,
Guang Chyi Liu a/k/a Fred Liu, Susan Yeh Liu and GC S.C. L
Conpany and the response thereto (Doc. No. 126), filed by
Plaintiffs, Dunkin’ Donuts, Inc. and Third Dunkin Donuts Realty,
Inc., it is hereby ORDERED that United States Magi strate Judge
Rueter's Report and Reconmendation is APPROVED and ADOPTED.
Accordingly, the Court enters the follow ng O der

1. Plaintiffs’ Mtion for Summary Judgnent on Plaintiffs’
C ains is DEN ED

2. Defendants’ Cross-Mtion for Summary Judgnent on Counts
Il and 11l of the Conplaint is DEN ED

3. Defendants’ Request For an Extension of Time to Respond

to Plaintiff’s Mdtion For Summary Judgnent on Defendants’



Counterclains is DEN ED

4. Plaintiffs’ Mtion For Summary Judgnent on Def endants’
Counterclains is GRANTED. Judgnent is ENTERED in favor of
Plaintiffs, Dunkin’ Donuts, Inc. and Third Dunkin’ Donuts Realty,
I nc. and agai nst Defendants, Guang Chyi Liu a/k/a Fred Liu, Susan
Yeh Liu and G C. S.C. L. Conpany, on all counts of the Defendants’

Count ercl ai ns.

BY THE COURT:

JAMES M@ RR KELLY, J.



