IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

WLLIE L. YOUNG : ClVIL ACTION
V.
DONALD T. VAUGHN, et al. ; NO. 00-CV-3512
MEMORANDUM
Padova, J. Mar ch , 2002

Before the Court is Wllie L. Young's pro se Petition for
Wit of Habeas Corpus pursuant to 28 U S.C. § 2254. On Novenber
20, 2001, Chief United States Magistrate Judge James R Melinson
filed a Report and Recommendation that recommended denying the
Petition in its entirety. On Decenber 7, 2001, Petitioner filed
objections to the Report and Recommendati on. Respondents did not
file a response to the objections. For the reasons that follow,
the Court overrules Petitioner’s objections, adopts the Report and
Recommendati on, and denies the Petition in its entirety.
| . FACTUAL AND PROCEDURAL BACKGROUND

On February 21, 1985, Petitioner was convicted by a jury
of the August 17, 1981 nmurder in the first degree of Jerry Wekl ey
and possession of an instrunment of crinme. The jury heard evidence
at the trial® that during the early norning hours of August 17,
1981, Petitioner, Jerry Wekl ey, CGeorge Lindsay and Mtchell Chance

were in Petitioner’s apartnent, drinking cough syrup. Later that

The facts are taken from Commonwealth v. Young, Nos. 2851,
2853, July Term 1983, op. at 1-2 (CC C P. Mar. 13, 1998).




norni ng, after they had separated, Petitioner net with Lindsay and
Chance and told themthat Wekley had watered down the cough syrup
and stolen a gold chain. He asked themto help himfind a gun
They went to the apartnent of Lindsay’s brother, Maurice Glliard,
where Ricky Lowery was present. Lindsay gave Young a .32 cali ber
handgun from inside the apartnent, the gun belonged to Victor
Scruggs, who was not present. Wekley was shot nultiple tinmes with
a .32 caliber handgun at 9:30 that norning about two bl ocks from
Glliard s apartnent. Wekley died a few days later.
Approxi mately one week after the shooting, Chance and Li ndsay asked
Young for the gun, Young told themthat his father had nelted it
down because Young had used it on Wekley. In 1983, Chance,
Lindsay, Glliard and Lowery gave statenents to the Phil adel phi a
Pol i ce Departnent concerning this incident.

Petitioner filed post-verdict notions which were denied

on July 8, 1986, Commpnwealth v. Young, Nos. 2851, 2853, July Term

1983 (C.C.C.P. July 8, 1986), and he was sentenced to life in
prison. Petitioner’s trial counsel was Barry Denker. He was
represented by new counsel on appeal and raised nunerous cl ai ns of
i neffective assistance of trial counsel. Judgnent was affirned by

the Superior Court on July 13, 1987, Commonwealth v. Young, 531

A . 2d 529 (Pa. Super. C. 1987) (table), the Pennsyl vania Suprene

Court denied allocatur on March 1, 1988, Commpbnwealth v. Young,

539 A 2d 811 (Pa. 1988) (table). On Septenber 15, 1989, Petiti oner



filed a Post Conviction Relief Act (“PCRA’) petition. The PCRA
court appointed counsel to represent him but his counsel sought
towthdraw by filing a “no nerit” letter. The PCRA court granted
counsel’s request to withdraw and di sm ssed the PCRA petition on
January 29, 1992. Petitioner appealed the order dismssing his
PCRA petition to the Superior Court. The Superior Court affirnmed
the dismssal of the PCRA petition on all but one claim and
remanded the case for an evidentiary hearing on Petitioner’s claim
that an instruction should have been given stating that one
acconplice’s testinony could not be used to corroborate the

testi nony of another acconplice. Comobnwealth v. Young, 620 A 2d

544 (Pa. Super. Ct. 1992) (table). After conducting the hearing,
the PCRA court denied the remaining claim on March 13, 1998.

Commonweal th v. Young, Nos. 2851, 2853, July Term 1983 (C.C.C.P

March 13, 1998). The Superior Court affirmed on August 4, 1999,

Commonweal th v. Young, 745 A 2d 48 (Pa. Super. C. 1999) (table),

and the Pennsyl vani a Suprenme Court denied allocatur on January 6,

2000, Commonwealth v. Young, 749 A 2d 471 (Pa. 2000) (table).

Petitioner filed the instant Petition on July 12, 2001.
He rai ses nine grounds for relief. Petitioner nmakes one cl ai m of
prosecutorial msconduct, arguing that the prosecutor commtted
m sconduct by referring, in closing argunent, to an “inner city
code of silence.” Petitioner also clains that his trial attorney

provi ded ineffective assistance in eight ways: (1) he failed to



request an adverse witness jury instruction; (2) he failed to
i nvesti gate and subpoena a potential defense witness; (3) he failed
to cross-examne witnesses as to their bias or notivation for
testifying; (4) he failed to object to a jury instruction on the
reliability of acconplice testinony; (5) he failed to request a
suppl enmental jury instruction on acconplice testinony; (6) he
failed to object to a jury instruction on the purpose of a jury
trial; (7) he failed to object to a jury instruction on reasonable
doubt; and (8) he failed to object to a jury instruction on the
element of malice in the crime of nurder. There has been no
objection to the Magi strate Judge’s determ nation that all of these
grounds were raised, though not necessarily in identical form in
Petitioner’s state court post-verdict notion, appeal, PCRA petition
and appeal s of the denials of his PCRA petition and, consequently,
that none of his clains are procedurally barred.
Il. STANDARD OF REVI EW

Wher e a habeas petition has been referred to a magi strate
judge for a Report and Recommendation, the district court "shal
make a de novo determ nation of those portions of the report or
speci fi ed proposed findings or recomendati ons to which objection
is mde. . . . [The Court] may accept, reject, or nodify, in whole
or in part, the findings or recomendations nmade by the

magi strate.” 28 U . S.C. 8 636(b) (1994).



The instant Petition was filed pursuant to 28 U.S.C. §
2254 which allows federal courts to grant habeas corpus relief to
prisoners “in custody pursuant to the judgnent of a State court
only on the ground that he is in custody in violation of the
Constitution or laws or treaties of the United States.” 28 U. S. C A
§ 2254(a) (West Supp. 2001). Since it was filed after April 24,
1996, the Petition is governed by the Antiterrorismand Effective
Death Penalty Act of 1996 (“AEDPA’), P.L. 104-132, 110 Stat. 1214.

See Lindh v. Mrphy, 521 US. 320, 326-27 (1997). Section

2254(d) (1), as anended by AEDPA, provides:

An application for a wit of habeas corpus on
behal f of a person in custody pursuant to the
judgnent of a State court shall not be granted
with respect to any claimthat was adj udi cat ed
on the nerits in State court proceedings
unl ess the adjudication of the claim

(1) resulted in a decision that was contrary
to, or involved an unreasonable application

of, ~clearly established Federal Iaw, as
determ ned by the Suprene Court of the United
States; or

(2) resulted in a decision that was based on

an unreasonabl e determ nation of the facts in

[ight of the evidence presented in the State

court proceedi ng.
28 U S.CA 8 2254(d)(1) (West Supp. 2001). Under the AEDPA, a
state court’s legal determnations may only be tested against
“clearly established Federal |aw, as determ ned by the Suprene

Court of the United States.” See 28 U S.C. A 8 2254(d)(1). This

phrase refers to the “holdings, as opposed to the dicta” of the
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United States Suprenme Court’s decisions as of the time of the

rel evant state court decision. Wllians v. Taylor, 529 U S. 362,

412 (2000).

To apply the AEDPA standards to pure questions of |aw or
m xed questions of |law and fact, federal habeas courts initially
must determ ne whether the state court decision regarding each
claimwas contrary to clearly established Suprene Court precedent.

Werts v. Vaughn, 228 F.3d 178, 197 (3d Cr. 2000). A state court

decision may be contrary to clearly established federal |aw as
determned by the United States Suprene Court in tw ways. See
Wllianms, 529 U S. at 405. First, a state court decision is
contrary to Suprene Court precedent where the court applies a rule
that contradicts the governing law set forth in United States
Suprene Court cases. 1d. Alternatively, a state court decisionis
contrary to Suprene Court precedent where the state court confronts
a case with facts that are materially indistinguishable from a
relevant United States Suprene Court precedent and arrives at an
opposite result. 1d. at 406. If relevant United States Suprene
Court precedent requires an outcone contrary to that reached by the
state court, then the court nmay grant habeas relief at this

juncture. Matteo v. Superintendent S.C. 1. Albion, 171 F. 3d 877, 890

(3d Cr. 1999).
| f the state court decisionis not contrary to precedent,

the court nmust eval uate whether the state court deci si on was based



on an unreasonabl e application of Suprenme Court precedent. 1d. A
state court decision can involve an “unreasonabl e application” of
Suprene Court precedent if the state court identifies the correct
governing legal rule but unreasonably applies it to the facts of
the particular state prisoner’s case. Wllians, 529 U S. at 407.
To grant a habeas corpus wit under the unreasonable application
prong, the federal court nust determne that the state court’s
application of clearly established federal |aw was objectively
unreasonable. 1d., at 409; Werts, 228 F.3d at 197. A federal court
cannot grant habeas corpus sinply by concluding in its independent
judgnent that the state court applied clearly established federal
| aw erroneously or incorrectly; nere disagreenent with a state
court’s conclusions is insufficient to justify relief. WIIians,
529 U. S. at 411; Matteo, 171 F.3d at 891. In determ ning whet her
the state court’s application of the Suprenme Court precedent is
obj ectively unreasonabl e, habeas courts nay consi der the deci sions
of inferior federal courts. Matteo, 171 F. 3d at 890.

Section 2254 further mandates hei ghtened deference to
state court factual determ nations by inposing a presunption of
correctness. 28 U S.CA 8 2254(e)(1) (West Supp. 2001). The
presunption of correctness is rebuttable only through clear and
convi nci ng evi dence. Id. Clear and convincing evidence is
evidence that is “so clear, direct, weighty and convincing as to

enable the jury to cone to a clear conviction, wthout hesitancy,



of the truth of the precise facts in issue.” United States Fire

Ins. Co. v. Royal Ins. Co., 759 F.2d 306, 309 (3d Cr. 1985).

The district court may only grant relief on a habeas
claim involving state court factual findings where the state
court’s deci sion “was based on an unreasonabl e determ nati on of the
facts in light of the evidence presented in the State court
proceeding.” 28 U.S.C. A 8§ 2254 (d)(2)(West Supp. 2001); see Weaver

v. Bowersox, 241 F.3d 1024, 1030 (8th G r. 2001); WAatson v. Artuz,

No. 99C v. 1364(SAS), 1999 W 1075973, at *3 (S.D.N. Y. Nov. 30
1999) (listing cases). The district court nust conclude that the
state court’s determnation of the facts was objectively
unreasonable in Iight of the evidence available to the state court.
Weaver, 241 F.3d at 1030 (citing Wllians, 529 U S. at 409); Torres

v. Prunty, 223 F.3d 1103, 1107-8 (9th Cr. 2000); see al so Wt son,

1999 WL 1075973, at *3. Mere disagreenent with the state court’s
determ nation, or even erroneous factfinding, is insufficient to
grant relief if the court acted reasonably. Waver, 241 F.3d at
1030.
[11. PROSECUTORI AL M SCONDUCT

Petitioner <clainms that the Prosecutor commtted
m sconduct by stating, during closing argunent, that there was an
inner city code of silence which the wi tnesses broke by going to
the police two years after the nurder and by asking the jury to

further break that code. Follow ng the prosecutor’s statenent, the



trial j udge, Judge Latrone, gave the follow ng

i nstruction:

(Commonweal t h Response at 17, citing Commonwealth v. Young,

Ladi es and gentl enen, | make one comment,
as far as reference to inner city code of
silence, public responsibility, et cetera, you
are not on any crusade mssion in this case to
rectify any inner city violence, or problens,
you are here and you are to avoid any
subj ective enotional appeal arriving from
t hose conmments, you are not here to break any
code of silence, et cetera. . . . You are
here to determine the guilt or innocence of
the defendant in a fair and inpartial manner
based on the evidence, wth respect to
fairness on both sides. You are not crusading
or anything, changing anything, breaking any
code of silence or violence, you are here to
give both sides, the prosecution and the
defense, a fair trial based on the evidence
presented within the four walls and confi nes
of this courtroom

curative

2851, 2853, July Term 1983, 2/19/85 N. T. at 555-556.)

The trial court addressed Petitioner’s argunent

consideration of Petitioner’'s Mtion for Post-Verdict

foll ows:

Lastly, Young chal |l enges the prosecutor’s
references to the “code of the inner city” or
the “inner city code of silence” as part of
his summation. [N.T. p.p. 519-521, 554-555].
These comments referred to the failures of
Chance, Lindsay, GIlliard, and Lowery to
di scl ose what they knew about this case only

after alnost two years had passed. Thi s
rel uctance was based on the desires that “they
did not want to get involved.” At this point,

this Court strongly feels that these remarks
were not prejudicial but that they constituted
accept abl e and proper i nf erences and
characterizations that flowed fromthe record

Rel i ef

Nos.

in

as



evi dence. CGeneral ly, pr onpt curative
instructions can eradicate the inpact of a
prejudicial event. Commonweal th v. Starks,
479 Pa. 51, 387 A 2d 829 (1978); Comonwealth
v. Mrtinolich, 456 Pa. 136, 318 A 2d 680
(1974); Conmmonwealth v. Waggins, 231 Pa.
Super. 71, 328 A 2d 520 (1974). Qut of an
extreme sense of caution, this Court delivered
sua sponte cautionary instructions at this
juncture. [N.T. p.p. 55-556]. If there was
any prejudice resulting from these coments,
these cautionary instructions elimnated it.
In fact, these cautionary instructions m ght
not have been required, but they were
delivered to absolutely insure the integrity

of this trial. Lastly, by a retrospective
analysis, even if it 1is assuned that the
remarks were inproper and prejudicial in

nature, they were not so egregious in nature
as to have inpaired an objective jury
determnation in this case, even in the
absence of these cautionary instructions.
Because of the reasons stated, this final
challenge to the ©prosecutor’s summation
coments was properly rejected.

Commonweal th v. Young, Nos. 2851, 2853, July Term 1983, op. at 15-

16 (CCCP. July 8, 1986). The Superior Court addressed this
i ssue on direct appeal as follows:

Appel | ant al so al | eges t hat t he
prosecuting attorney engaged in m sconduct
during his closing address to the jury which
conpel s reversal. Appellant takes exception
to the attorney’s comments regarding the
“inner city code of silence” which accounted
for the | apse of tine between the hom ci de and
the inplication of the appellant. The judge,
after the Commonweal th’s cl osing, delivered a
cautionary instruction to the jury indicating
that the jury was enpaneled for the sole
purpose of deciding appellant’s gquilt or
i nnocence based upon the evidence and not to
end, or conbat against, a “code of silence” in
the inner city. Appel I ant argues that the
comments would tend to inflame the jury and

10



make them respond by convicting appellant in
an attenpt to break the “code”. W disagree
that the statenents would have this effect.
The Commonweal th’ s attorney made t he
gquestioned conmment to explain why the
Commonweal th’s witnesses had not inplicated
the appellant, despite knowl edge of his
i nvol venent in the hom cide, for approxi mately
two years. There was evidence of record which
supported the statenents nade by the attorney
and, as credibility was a key issue, the
prosecutor was entitled to explain the period
of silence. The prosecutor did not call upon
the jury to use this case to help end the
practice of non-involvenent but only to

explain the silence of two years. The
prosecutor was wi thin permssible bounds of
advocacy.

Commonweal th v. Young, No. 2046, Phil adel phia, 1986, op. at 6-7

(Pa. Super. C. July 13, 1987).

The issue before the Court in analyzing a claim of
prosecutorial msconduct in closing argunment is “whether the
prosecutor’s comrents ‘so infected the trial with unfairness as to

make the resulting conviction a denial of due process.’” Darden v.

Wai nwight, 477 US. 168, 181 (1986) (citing Donnelly wv.

DeChristoforo, 416 U S. 637 (1974)). Al though the trial and

appel l ate courts did not discuss the basis for their analysis of
Petitioner’s claimof prosecutorial msconduct, it is clear that
they properly weighed the possible prejudicial effect of the
conduct in its context in the trial, in light of the evidence
presented concerning the witnesses’ two-year delay in talking to
the police about the nurder and the trial court’s curative

i nstruction. The state court decisions, therefore, are not

11



contrary to or an unreasonable application of clearly established
federal |Iaw. Accordingly, Petitioner’s objectionis overruled with
respect to his claimof prosecutorial m sconduct.
| V. | NEFFECTI VE ASSI STANCE OF COUNSEL

Petitioner has brought eight clains of ineffective

assi stance of counsel. In Strickland v. Washi ngton, 466 U. S. 668

(1984), the United States Suprene Court held that crimnal
def endants have a Sixth Amendnent right to “reasonably effective”
| egal assistance, id. at 687, and determ ned that a defendant
claimng ineffective assi stance of counsel nust showthe foll ow ng:

First, the defendant nust show that counsel’s

performance was deficient. This requires

show ng that counsel was not functioning as

the “counsel” guaranteed by the Sixth

Amendnent . Second, the defendant nust show

that the deficient performance prejudiced the

defense. This requires show ng that counsel’s

errors were so serious as to deprive the

defendant of a fair trial, a trial whose

result is reliable.
| d. In order to neet his burden of proving ineffectiveness, a
“def endant nust show that counsel’s representation fell below an
obj ective standard of reasonabl eness.” 1d. at 688. The Petitioner
must “nust identify the acts or omssions of counsel that are
all eged not to have been the result of reasonable professiona
judgment. The court nust then determ ne whether, in |light of al
the circunstances, the identified acts or om ssions were outside
the wi de range of professionally conpetent assistance.” 1d. at

690. In order to establish prejudice, the defendant “nust show

12



that there is a reasonable probability that, but for counsel’s
unprof essional errors, the result of the proceedi ng woul d have been
different. A reasonable probability is probability sufficient to
underm ne confidence in the outcone.” 1d. at 694.

The Pennsylvania Superior Court wused the follow ng
standard of review in analyzing Petitioner’s clains of ineffective
assi stance of counsel in his PCRA petition:

There are three elenents to a valid claim of
ineffective assistance. W inquire first
whet her the underlying claim is of arguable
merit; that is, whether the disputed action or
om ssion by counsel was of questionabl e |egal
soundness. |If so, we ask whether counsel had
any reasonable basis for the questionable
action or omssion which was designed to
effectuate his client's interest. If he did,
our inquiry ends. If not, the appellant wll
be granted relief if he al so denponstrates that
counsel " s i nproper course of conduct worked to
his prejudice, i.e., had an adverse effect
upon the outcone of the proceedings.

Commonweal th v. Davis, 541 A 2d 315, 318 (Pa. 1988) (citations

omtted).? The Suprene Court of Pennsylvani a has determ ned that

this is the sane as the standard set forth in Strickland.

Commonweal th v. Pierce, 527 A 2d 973, 975-76 (Pa. 1987). The

2The Superior Court did not explain the standard of reviewit
used in analyzing Petitioner’s ineffective assistance of counsel
claims on direct appeal. However, it appears that the Superior
Court used the Davis standard on direct appeal because it exam ned
whet her the underlying clains had nerit and, havi ng determ ned t hat
they did not, found that trial counsel was not ineffective.
Conmmonweal th v. Young, No. 2046, Philadel phia, 1986, op. at 2-5
(Pa. Super. C. July 13, 1987).

13



United States Court of Appeals for the Third G rcuit has exam ned
this standard and has determned that the application of this
standard does not contradict the Suprenme Court’s holding in

Strickland and, therefore, is not contrary to established Suprene

Court precedent. Werts v. Vaughn, 228 F.3d 178, 204 (3d Grr.
2000). The next step, therefore, is to determ ne whether the
Superior Court unreasonably applied this standard to Petitioner’s
clainms of ineffectiveness of counsel. The Court will consider each
i neffectiveness claimin turn.

A. Vi ctor Scruggs

Petitioner nakes two clains with respect to Victor
Scruggs. He first clains that his trial counsel was ineffective
for failing to request an adverse witness jury instruction because
t he Coormonweal th fail ed to produce Victor Scruggs, the owner of the
gun, as a witness at trial. H s second claimis that his tria
counsel was ineffective for failing to subpoena Victor Scruggs to
testify at trial. The Superior Court addressed both of these
argunents inits consideration of Petitioner’s appeal of the denial
of his PCRA petition.

1. Fai lure to request adverse witness jury instruction

The Superior Court addressed Petitioner’s claimthat his
counsel was ineffective for failing to request an adverse wtness
jury instruction as foll ows:

Appel lant clainms that his trial counsel shoul d
have requested an adverse w tness charge when

14



the Commonweal th failed to call Victor Scruggs
as a witness. Appellant argues that the four
“acconplices” testified that Victor Scruggs
owned the gun and that the Commonweal th fail ed
to called [sic] Scruggs as a Wwtness.
Appel | ant argues that Scruggs was  not
avai lable to himas a wtness and, therefore,
his trial counsel should have requested an
adverse w tness charge.

Essentially, an adverse wtness charge
permts the jury to infer that the failure of
a party to call a particular wtness neans
t hat t hat witness would have provided
testi nony unfavorable to the party who di d not
call him To be eligible for such an
i nstruction, the wtness nust be: (1)
avai lable to only one of the parties; (2) nust
appear to have special information material to
the issue involved; and (3) the testinony
woul d not be nerely cunul ative. Conmonwealth
v. Jones, 455 Pa. 488, 317 A . 2d 233 (1974).

An adverse witness charge will not be given
where the witness is equally available to both
parties. Comonwealth v. Mrris, 320 Pa.

Super. 139, 466 A 2d 1356 (1983). Appell ant
must, therefore, first establish that Scruggs
was only avail able to the Conmonweal th. Both
Appel lant and the Commonwealth agree that
Scruggs was a  prisoner at G aterford
Correctional Facility at the time of
Appel lant’ s trial, and that Scruggs refused to
give a statenent or to testify for either
side. Consequently, Scruggs was available to
both the Comonwealth and Appellant even
though the parties agree that Scruggs had
refused to provide a statenent or to testify
because both the Comonwealth and defense

possess subpoena powers. We therefore find
that Scruggs was equally available to both
parties. Because we find that an adverse

Wi tness instruction was not necessary, we find
Appellant’s claim on this issue is wthout
merit.

Commonweal th v. Young, No. 877 Phil adel phia 1992, op. at 5-6 (Pa.

Super. . Cct. 1, 1992) (footnotes omtted). Petitioner does not

15



claimthat the Superior Court’s factual finding that Scruggs was
equally available to both Petitioner and the Commonwealth is
incorrect. As Petitioner has not submtted clear and convi ncing
evi dence that these factual findings are incorrect, the Court nust
accept themas correct. 28 U S.C A 8 2254(e)(1). Consequently,
if Petitioner’s trial counsel had requested the adverse jury
charge, the request would have been denied because Scruggs was
equally available to both the Commonwealth and Petitioner.
Therefore, trial counsel’s failure to request an adverse W tness
charge was not “outside the w de range of professionally conpetent

assi stance” and did not prejudice Petitioner. Strickland, 466 U. S.

at 690-91. Accordingly, the Superior Court’s determ nation that
trial counsel’s failure to request an adverse w tness charge was
not ineffective assistance of counsel was not an unreasonable
application of clearly established federal |aw. Petitioner’s
objection is overruled with respect to this claim

2. Fai lure to subpoena Victor Scruggs

The Superior Court next addressed Petitioner’s clai mthat
his counsel was ineffective in failing to subpoena Scruggs to
testify on his behalf at trial:

Next, Appellant argues in the alternative

that if Scruggs were available to Appellant,
then his trial counsel should have subpoenaed

himto testify. It is well-established that
bef ore trial counsel wil | be deened
ineffective for failing to call a particular
wi t ness, Appellant nust establish that: “1)

the wtness existed; 2) the wtness was

16



avail able; 3) counsel was informed of the
exi stence of the wtness or counsel should
ot herwi se have known of him 4) the wtness
was prepared to cooperate and testify for
appellant at trial; and 5) the absence of the
testinmony prejudiced appellant so as to deny
hima fair trial.” Commonweal th v. Petras,
368 Pa. Super. 372, __, 534 A 2d 483, 485
(1987). We find Appellant’s claimw th regard
to this issue is wthout nerit because he
concedes that Scruggs was uncooperative and
would not willingly testify. See Appellant’s
letter, dated 12/30/91 to Judge MCrudden in
opposition to counsel’s request to wthdraw,
at p. 2.

Commonweal th v. Young, No. 877 Phil adel phia 1992, op. at 6-7 (Pa.

Super. C. Cct. 1, 1992). As Petitioner does not argue that the
Superior Court’s factual findings that Scruggs was uncooperative
and would not willingly testify were incorrect, the Court nust
accept these findings as correct. 28 U S.C A 8§ 2254(e)(1). Since
Petitioner has not established that Scruggs woul d have testified in
his favor at trial if he had been subpoenaed, trial counsel’s
failure to subpoena him was not “outside the w de range of
professionally conpetent assistance” and did not prejudice

Petiti oner. Strickl and, 466 U. S. at 690- 91. Mbr eover

Petitioner’s bare assertion that Scruggs m ght have testified in
his favor is insufficient to support a claim of ineffective

assi stance of counsel. Zettlenoyer v. Ful coner, 923 F.2d 284, 298

(3d Cir. 1991) (“Zettlenoyer cannot neet his burden to show that
counsel made errors so serious that his representation fell bel ow

an objective standard of reasonableness based on vague and

17



conclusory allegations that sonme unspecified and speculative
testinmony m ght have established his defense. Rather, he nust set
forth facts to support his contention.”). Consequently, the
Superior Court’s determnation that trial counsel’s failure to
subpoena Scruggs was not ineffective assistance of counsel was not
an unreasonabl e application of clearly established federal |aw.
Petitioner’s objection is overruled with respect to this claim

B. Failure to Cross- Exam ne Wtnesses Regardi ng Mtive

Petitioner clainms that his trial counsel was ineffective
for failing to cross-exanmine his “acconplices” regarding their
nmotivation for testifying, i.e., whether they were given deals by
the Commonweal th. The Superior Court addressed this argunent in
its consideration of Petitioner’s appeal of the denial of his PCRA
petition:

Appel lant clains that his trial counsel should
have cross-exam ned certain wtnesses wth
regard to any “deals” that may have existed
bet ween those wi tnesses and the Commonweal t h.
W agree that a wtness's notivation for
testifying is a proper subject for cross-
exam nation. Commonwealth v. Baston, 242 Pa.
Super. 98 363 A . 2d 1178 (1976). Appellant has
failed, however, to allege facts of record
sufficient to establish a claimwith regard to
this issue. Appellant has nerely stated that
his trial counsel failed to pursue a |ine of
guestioning regarding bias, but has failed to
state that any deals were, in fact, nade and,
therefore, that his counsel failed to bring

this evidence out at trial. W will not
consider clains of ineffectiveness in the
abstract, Commonwealth v. Gier, Pa.
Super. __, __n.5 599 A 2d 993, 995, n.5,

18



and, therefore, find that Appellant’s clai mon
this issue is without nerit.

Commonweal th v. Young, No. 877 Phil adel phia 1992, op. at 4-5 (Pa.

Super. C. Cct. 1, 1992). Petitioner does not allege that these
Wi t nesses had nmade any deals with the prosecution in exchange for
their testinony, or that they had any other notives for testifying
agai nst him Mor eover, he has submitted no evi dence what soever
concerning any deals made by his acconplices to this nurder in
exchange for their testinony. Petitioner’s unsupported all egations
are insufficient to warrant a finding that his trial counsel was
ineffective in failing to cross-examne his alleged acconplices

regarding their notivation for testifying. Zettlenoyer, 923 F. 2d

at 298. Therefore, the Superior Court’s determnation that
Petitioner’s ineffective assistance of counsel claim was wthout
merit was not an unreasonabl e application of clearly established
federal law. Petitioner’s objection is overruled with respect to
this claim

C. O her Jury lInstructions

The remai nder of the Petition concerns clains that trial
counsel was ineffective for failing to object to certain jury
instructions or for failing to request a particular jury
i nstruction. “Although jury instructions in state trials are
normal ly matters of state law, such instructions are revi ewabl e on
habeas where they viol ate specific constitutional standards i nposed

on the states by the due process clause of the Fourteenth
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Amendnent . ” Wheel er v. Chesney, No.C v. A 98-5131, 2000 W. 124560,

at *7 (E.D. Pa. Jan. 27, 2000) (citing Hallowell v. Keve, 555 F.2d

103, 106 (3d CGr. 1977)). Petitioner does not specify the
constitutional rights which he clains were violated by the jury
instructions at issue in the Petition. The test, therefore, “is
whet her the ailing instruction by itself so infected the entire

trial that the resulting conviction violates due process.” |d.

(citing Cupp v. Naughton, 414 U. S. 141, 147 (1973). “In assessing
the effect of a challenged jury instruction, ‘a single instruction
to a jury may not be judged in artificial isolation, but nust be

viewed in the context of the overall charge.’ " Boyde v. California,

494 U.S. 370, 378 (1990) (citing Boyd v. United States, 271 U. S

104, 107 (1926)).

1. Acconplice testinony

Petitioner makes two clains that his trial counsel was
ineffective with regard to jury instructions regardi ng acconplice
testinony. He clains that his trial counsel was ineffective for
failure to object to the instruction given by the trial judge
because that instruction inplied that the testinony of an
acconplice is dependable. Petitioner also clains that his attorney
was ineffective for failing to request a jury instruction that one

acconplice’s testinony cannot be used to corroborate another
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acconplice’s testinony (a Pressel charge).?3 Petitioner raised
these issues in his PCRA petition. The Superior Court addressed
these argunents in its consideration of Petitioner’s appeal of the
deni al of his PCRA petition.

The trial judge gave the following jury instruction
concerni ng acconplice testinony:

Special rules that | shall give you are neant
to help you distinguish between truthful and
fal se acconplice testinony. An acconplice . .

may be defined as a person who know ngly and
intentionally cooperates in aiding the person
in a conmssion of a crine. Here is the
factual predicate, one or all of these people
took part in procuring the firearm used to
shoot the deceased. That's the assistance and
cooper ati on, enconpassi ng acconpl i ceshi p.
Special rules, you should view the testinony
of an acconplice with disfavor first because
it conmes from corrupt and polluted source,
only accept it with care and caution. Third

[sic], you should consider whether the
testinmony of an acconplice is supported in
whole or in part by other evidence. The

acconplice testinony is nore dependable if
supported by independent evidence. However

if thereis note [sic], independent supporting
evidence you may still find the defendant
guilty solely on the basis of acconplice's
testinony, if after using the rules that |
have just told you about, you are satisfied

3In Commonwealth v. Pressel, 168 A 2d 779, 780 (Pa. Super. C
1961), the Pennsylvania Superior Court stated: “In his genera
charge the trial judge had properly charged on the subject of
scrutinizing an acconplice's testinony with care but had failed to
say that the testinony of one acconplice may not be used to
corroborate the testinony of another acconplice. The refusal to
charge on the subject of corroboration after having been
specifically requested to do so was, in our judgnment, reversible
error and, unfortunately, makes necessary the granting of a new
trial.”).
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beyond a reasonabl e doubt, that the acconplice
testified truthfully and that the defendant is
guilty. Sinply stated, the principles are
first, the testinony of a witness who' s an
acconpl i ce, should be |ooked upon wth
di sfavor because it cones from a corrupt and
pol luted source; second, you should exam ne
acconplice’s testinony closely and accept it
only with caution and care; third, you should
consi der whet her an acconplice — whether the
acconplice’s testinony in that vein that the
def endant conmmtted the crine that i's
supported in whole or part by evidence other
than that testinmony or it is supported by
i ndependent evidence, that’'s nore dependabl e
you may find the defendant guilty based on the
testinony of one or nore acconplices alone
even though it is not supported, each of the
acconplices testinony singly is not supported
by any other independent evidence. So to
summari ze, even though you deci de that one or
all four of the wtnesses are acconplices,
individually and collectively their testinony
individually and ~collectively could Dbe
sufficient evidence on which to find the
defendant guilty, if after following the
f oregoi ng princi ples, you are convi nced beyond
a reasonable [doubt] that one or nore of the
acconplices testified truthfully that the
def endant comm tted the crine.

Commonweal th v. Young, No. 877 Phil adel phia 1992, op. at 7-8 (Pa.

Super. CQct. 1, 1992) (citing N T. 2/20/85 at 615-17.). The
Superior Court found that this instruction is simlar to the
Pennsyl vani a Suggested Standard Jury Instruction on this issue and
determ ned that Petitioner’s claim of ineffective assistance of
counsel on this issue was wthout nerit. 1d., op. at 8-09.

The jury instruction in question strongly enphasi zed t hat
acconplice testinony should be treated with caution, is nore

bel i evabl e i f supported by i ndependent evi dence, but may be relied
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upon even Ww thout independent supporting evidence. It did not
msstate the law with regard to the credibility of acconplice
testinony. The Third Circuit recently noted that the Suprene Court
has held that “uncorrobor at ed acconplice testinony may
constitutionally provide the exclusive basis for a crimnal

conviction.” United States v. Perez, 280 F.3d 318, 2002 W. 171241,

at *22 (3d CGr. Feb. 4, 2002). Since this jury instruction did not
viol ate any constitutional standard, its use at Petitioner’s trial
could not have violated his right to due process. Consequently,
his trial counsel’s failure to object to this instruction was not
unr easonabl e and t he Superior Court’s determ nation that this claim
of ineffective assistance of counsel was w thout nerit was not an
unreasonable application of clearly established federal |aw
Petitioner’s objection is overruled with respect to this claim

In exam ning Petitioner’s argunent that his trial counsel
was ineffective for not requesting a Pressel charge, the Superior
Court recognized that it would be reversible error for the tria
court to fail toinstruct the jury on this issue if requested, and
remanded to the PCRA court to hold a hearing “to determ ne the
facts surrounding trial counsel’s action in not requesting a
suppl enmentary instruction on the use of acconplice testinony to

corroborate testinony of another acconplice.” Commonweal th v.

Young, No. 877 Phil adel phia 1992, op. at 9-10 (Pa. Super. C. Cct.

1, 1992). On renand, the PCRA court considered “whet her M. Denker
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was ineffective for not requesting a Pressel charge, and whether
t he Def endant was prejudiced by the absence of the charge so that

a newtrial is required.” Comobnwealth v. Young, Nos. 2851, 2853

July Term 1983, op. at 7 (CCCP. Mr. 13, 1998) (citing

Commonweal th v. Cook, 676 A 2d 639 (Pa. 1996)). Denker did not

testify, but submtted an affidavit, prepared by PCRA counsel
stating that he had forgotten to request a Pressel charge. The
Comonweal th would not stipulate to the admssibility of the
affidavit because trial counsel was not subjected to cross-
exam nation concerning its contents. Denker died on March 1, 1996.
The PCRA court anal yzed the issue as foll ows:

we are called upon to determine M. Denker’s
trial strategy, based upon the affidavit
signed by M. Denker, the existing record and
Petitioner’s testinony.

In this case, Judge Latrone determ ned
that, as a matter of |law, George Lindsay,
Mtchell Chance, Maurice Glliard and Ricky
Lowery were acconplices. By their own
adm ssions, all four were instrunmental in
assisting Young in obtaining the nurder
weapon, a .32 caliber revolver. Lindsay and
Chance gave testinony inplicating Young in the
nmur der .

However, the Defendant testified in his
own behalf at trial and contradicted the
testimony of Lindsay, Chance, Glliard and
Lowery. He admtted that he was friends wth
Chance, and stated that Chance had been in
apartnent [sic] very briefly, only once.
However, he testified that Lindsay, Chance and
Weekl ey were never in his apartnent, alone or
t oget her . He denied ever having “syrup” in
his apartnent; he denied being in Glliard s
apartnent with Lindsay and Chance for the
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pur pose of getting a handgun; he deni ed giVving
his father a gun to nelt down or doing so
hi msel f. Furthernore, Young categorically
deni ed shooti ng Wekly.

He alleged that in 1993 he had refused
Chance’ s request that he |lend Chance $2, 000.
That al |l egati on was advanced as the reason why
Chance falsely accused him of the nurder.
(N. T. 423-66, 2/15/85).

W agree with Petitioner’s assessnent
that M. Denker’s trial strategy was to
convince the jury that the four wtnesses were
not telling t he truth by exposi ng
contradictions between the trial testinony of
each one and prior statenents he nmade, and by
reveal ing inconsistencies between the trial
testinony of Chance and Lindsay. (N T. 5-9,
10/ 20/ 97) .

During his closing argunent to the jury,
the prosecutor, Thomas Bel | o, Esquire,
characterized the Commonwealth w tnesses as
acconplices to murder. (N T. 529, 536, 542-
43, 2/19/85). He did not argue, either
directly or by inference, that the testinony
of one acconplice could be used to corroborate
the testi nony of another acconplice. |nstead,
he made it a point to indicate to the jury the
areas of the acconplices’ testinony which were
corroborated by independent evidence. (NT.
524, 525-26, 527, 530, 532-33, 541, 543).

During a conference with Judge Latrone
after the closing argunents, M. Denker urged
the Court to grant a mstrial because the
prosecutor had <characterized Chance and
Glliard as accessories to nurder. (N T. 561-
64, 2/19/85).

Judge Latrone overrul ed the objection and
in his charge to the jury he gave a | engthy
i nstruction on acconplice testinony, referring
to Lindsay, Chance, Glliard and Lowery. He
characterized acconplice testinmony as “from
corrupt and polluted source.” He instructed
the jury that they could find the Defendant
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guilty based on the testinony of t he
acconplices, individually and collectively, if
t hey found that one or nore of the acconplices
testified truthfully, but that the acconplice
testinony would be nore dependable if it was
supported by other independent evidence.
(N.T. 614-17, 2/20/85).

In witten Post-Verdict Mtions, in a
Menor andum of Law in Support of Post-Verdict
Motions and during oral argunent, M. Denker
contended that the district attorney had
comm tted prosecutorial m sconduct and deni ed
his client a fair trial by arguing to the jury

t hat t he Comonweal t h W t nesses wer e
accessories to nurder. (See QS. file; NT.
4-5, 7/8/86).

Gven M. Denker’s position that the
Commonweal th w tnesses should not have been
characterized as acconplices at all, and the
fact that in closing the prosecutor enphasi zed
i ndependent evidence and not argue [sic],
either directly or by inference, that the
testi nony of one acconplice should be used to
corroborate t he t esti nony of anot her
acconplice, we conclude that M. Denker was
not ineffective in not requesting that Judge
Latrone give a supplenental instruction in
t hat issue.

Furt her nor e, in reviewwing both the
cl osing argunment of the prosecutor and Judge
Latrone’s instructions to the jury, we find
that both repeatedly wurged the jury to
consi der independent evidence that supported
the testinony of Lindsay, Chance, Glliard and
Lowery.

We conclude, as a matter of law, that the
Def endant was not prejudiced by the failure of
trial counsel to request a Pressel charge,
because the verdict would have been the sane
if such an instruction had been given.

Commonweal th v. Young, Nos. 2851, 2853 July Term 1983, op. at 8-11

(C.C.CP. M. 13, 1998). Petitioner appealed this ruling. The
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Superior Court found “that the trial court has thoroughly addressed

and properly di sposed of the issue raised.” Comonwealth v. Young,

No. 1091, Phil adel phia, 1998, mem at 2 (Pa. Super. Ct. Aug. 4,
1999).

Petitioner has not chall enged the PCRA court’s findings
of fact with regard to trial counsel’s strategy, the prosecutor’s
cl osing argunent, or the trial court’s jury charge. Consequently,
the Court nust accept these findings of fact as correct. 28
US CA 8 2254(e)(1). Since trial counsel’s strategy was to deny
that Petitioner participated in the murder, and to reject the idea
that the wi tnesses against him were acconplices, his failure to
request an acconplice jury charge appears consistent wiwth his trial
strat egy. Moreover, the Prosecutor did not suggest that the
testinony of one acconplice could be used to corroborate the
testi nony of another acconplice, and the instruction given by the
trial court stressed the i nportance of corroboration by i ndependent
evi dence. It does not appear, therefore, that trial counsel’s
failure to request this charge was “outside the w de range of
professionally conpetent assistance” or that Petitioner suffered
any prejudice because trial counsel did not request a Pressel

char ge. Strickland, 466 U S. at 687, 690. Accordi ngly, the

Superior Court’s determnation that Petitioner’s ineffective

assi stance of counsel <claim was wthout nerit was not an
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unreasonable application of <clearly established federal |aw
Petitioner’s objection is overruled with respect to this claim

2. The purpose of a jury trial

Petitioner clains that his trial counsel was i neffective

for failing to object to a jury instruction which stated that the

purpose of a crimnal trial is the discovery of the truth.
Petitioner raised this issue on direct appeal. The trial court
instructed the jury that: “All of us are here for one solemm

simlar steadfast purpose. And that is to discover the truth,
havi ng di scovered it to apply the law of the land as it has been
established in our Courts and to adm nister justice accordingly.”

Commonweal th v. Young, No. 2046, Phil adel phia, 1986, op. at 4 (Pa.

Super. C. July 13, 1987). The Superior Court addressed
Petitioner’s argunent as follows:

The essence of appellant’s contention is that
this cooment msdirected the jury' s attention
from the true inquiry of whether the
Commonweal th had net its burden of proof.
However, a review of the charge indicates that
the statement in question was nmade early in
the charge as a sort of introduction. The
apparent thrust of the conmment was to inpress
upon the jury their role as finder of fact.
Later in the charge the judge inpressed upon
the jury the fact that the Commopnweal th had a
duty to prove, beyond a reasonable doubt,
appellant’s guilt. The follow ng instruction
was given:

I n ot her words, Menbers of the Jury,
the law does not require the
def endant to prove that he’ s
innocent or not guilty, of the
crinmes for whi ch crim nal
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i nformati ons have been returned. On
the contrary, the law places upon
the Commonwealth, the burden of
proving the defendant’s guilt,
beyond a reasonabl e doubt. It is
not the defendant’s burden to prove
that he is not guilty or prove his
i nnocence or that he’'s not guilty.
Defendant is a person accused of a
crinme and is not required to present
evidence or prove anything in his
own behalf. He bears no burden of
proof, in ternms of having the burden
to introduce evidence, no risk of
per suadi ng you of the fact that he’s
not guilty by the reason of
introduction of evidence. Once
agai n, please note that a defendant
in any crimnal proceeding is under
no burden or obligation to prove

anyt hi ng, bears no risk of
per suadi ng you of the fact that he’'s
not quilty.

Once again, we find no error in the charge

given and no reason for trial counsel to

obj ect .
ld., op. at 4-5. Viewing the disputed instruction in the context
of the entire jury charge, as the Superior Court did, it does not

appear that this instruction “soinfected the entire trial that the

resulting conviction violates due process.” Weeler v. Chesney,

No.Civ.A 98-5131, 2000 W 124560, at *7 (internal citation
omtted). Since the disputed instruction did not violate any
constitutional standard, there was no reason for trial counsel to
obj ect. Consequently, the Superior Court’s determ nation that
Petitioner’s ineffective assistance of counsel claim was w thout

nerit was not an unreasonable application of clearly established
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federal law. Petitioner’s objection is overruled with respect to
this claim

3. Reasonabl e Doubt

Petitioner clains that his trial counsel was ineffective
for failing to object to the jury instruction on reasonabl e doubt
because the trial court m sdefined reasonabl e doubt as substanti al
doubt in the follow ng sentence: “[a] reasonable doubt is not
merely any i magi ned or passing fancy that may cone into the m nd of
ajuror; it nust cone out of the mnd that is substantial and well
founded on reason and comobn sense.” (Pet. at 12, citing N T.
2/ 20/ 85 at 589.) The entire jury instruction given by the trial
court on reasonabl e doubt was:

What IS reasonabl e  doubt? Not e
initially, that although the Commonweal th has
the burden of proving that the defendant is
gui l ty, this does not mean that t he
Commonweal th nmust prove its case beyond al
doubt or to a mathematical certainty, nor nust
it denonstrate the conplete inpossibility of
i nnocence. Reasonable doubt is such a doubt
as woul d cause a reasonably prudent, careful
and sensible person to pause, hesitate and
restrain hinmself or herself, before acting
upon a matter of highest inportance in his or
her affairs. Reasonable doubt is such a doubt
that would cause a person to hesitate in
arriving at a concl usion of inportance to that
per son.

Therefore, should you, after considering
all the evidence, have in your mnd such a
doubt as would cause you to hesitate in
arriving at a conclusion and matters of
i nportance to yourself, or yourselves, then it
is your duty to give the defendant the benefit
of that reasonable doubt and find him not
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guilty. For a doubt to be reasonable it nust
be one that fairly strikes a conscientious
m nd and cl ouds the judgnent. |It’s not such a
doubt as one might dig up or ferret out or
conjure up or sum up, out of nowhere for the
pur poses of avoi ding or escapi ng the questions
of consequences of an unpleasant verdict. It
is a doubt which is reasonabl e, honest, real
doubt, fairly arising from the evidence that
has been presented or out of the lack or
absence of evidence presented wth respect to
sone el enent of the crine. A reasonabl e doubt
is not nerely any imagined or passing fancy
that may conme into the mind of a juror; it
must cone out of the mnd that is substanti al
and well founded on reason and conmon sense,
remenbered such as being taken notice of by a
juror in deciding the case on the issues of
t he sane nature of a doubt which woul d cause a
reasonabl e man or worman in the conduct of his
or her own affairs and matters of inportance
to hinself and herself, stop, hesitate,
seriously consider as to whether he or she
should do a certain thing before acting,
finally acting.

Finally, a reasonable doubt is sonething
different and much nore serious than a
possi bl e doubt in the course of our day to day
l[iving, in the course of our acquisition of
the worldly know edge we have acquired. e
all know a possible doubt exists in al
things, it’s al nost inpossible to possess any
human know edge, understandi ng or cone to any

conclusion beyond a possible doubt. The
Commonweal th is not required to prove its case
beyond all doubt, it is not a doubt arising

fromthe evidence, not a reasonabl e doubt, but
a possi bl e doubt, therefore, not such a doubt
being a possible doubt as would justify a
conscientious juror fromhesitating to render
a verdict, where the mndis fairly satisfied,
except for the existence of such a possible
doubt .
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(Commonweal t h Response at 22-23, citing Combpnweal th v. Young, Nos.
2851, 2853, July Term 1983, 2/20/85 N T. at 588-591.) The
Superior Court found that this instruction was proper and that

“trial counsel had no obligation to object toit.” Comonwealth v.

Young, No. 2046, Phil adel phia, 1986, op. at 3 (Pa. Super. C. July
13, 1987).

The United States Suprene Court exam ned the issue of
whet her use of the word “substantial” inpermssibly alters the

definition of the term “reasonable doubt” in Victor v. Nebraska,

511 U.S. 1 (1994). The Suprene Court considered the issue as
fol |l ows:

Victor's primary argunent is that equating a
reasonabl e doubt with a "substantial doubt”
overstated the degree of doubt necessary for
acquittal. W agree that this construction is
sonewhat problematic. On the one hand,
"substantial" nmeans " not seem ng or
i magi nary"; on the other, it means "that
specified to a |large degree.” Wbster's Third
New International Dictionary, at 2280. The
former is unexceptional, as it inforns the
jury only that a reasonabl e doubt is sonething
nore than a speculative one; but the latter
could inply a doubt greater than required for
acqui ttal under  Wnship. Any anbi guity,
however, is renoved by reading the phrase in
the context of the sentence in which it
appears: "A reasonabl e doubt is an actual and
substantial doubt ... as distinguished froma
doubt arising frommere possibility, frombare
i mgi nation, or from fanciful conjecture."
Victor App. 11 (enphasi s added).

* * *

In any event, the instruction provided an
alternative definition of reasonabl e doubt: a
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doubt that woul d cause a reasonabl e person to
hesitate to act. This is a fornul ati on we have
repeatedly approved, Holland v. United States,
348 U.S., at 140, 75 S. ., at 137; cf. Hopt
v. Uah, 120 U.S., at 439-441, 7 S. ., at
618- 620, and to the extent the word
"substantial" denotes the quantum of doubt
necessary for acquittal, the hesitate to act
standard gives a commobn sense benchnmark for
just how substantial such a doubt nust be. W
therefore do not think it reasonably likely
that the jury would have interpreted this
instruction to indicate that the doubt nust be
anyt hi ng other than a reasonabl e one.

Id. at 19-21 (enphasis in original). The instruction in this case
isvery simlar tothe instructionin Victor. The trial court used
the word “substantial” to distinguish reasonable doubt from “any
i magi ned or passing fancy that may cone into the mind of a juror.”

(Commonweal t h Response at 23, citing Commonweal th v. Young, Nos.

2851, 2853, July Term 1983, 2/20/85 N T. at 588-591.) In
addition, the instruction also provides the alternative definition
of reasonabl e doubt which the Suprenme Court has approved, “a doubt
t hat woul d cause a reasonabl e person to hesitate to act.” Victor,
511 U.S. at 21. Considering the reasonable doubt instruction in
context, the use of the word “substantial” did not change the
definition of reasonabl e doubt and, consequently, did not violate
Petitioner’s right to due process. Therefore, trial counsel was
not unreasonable in not objecting to this jury instruction. The
Superior Court’s determnation that trial counsel was not

ineffective, therefore, was not an unreasonable application of
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clearly established federal |aw. Petitioner’s objection is
overruled with respect to this claim

4. Mal ice

Petitioner clains that his trial counsel was ineffective
for not objecting to a jury instruction which indicated that the
jury needed to find malice in order to find the Petitioner guilty
of first degree nurder. The Superior Court addressed this i ssue on

direct appeal as follows:

Appel l ant’ s fourth contention of
i neffectiveness S baffling at best .
Appel | ant cont ends trial counsel was

ineffective for failing to object to a jury
charge which indicated that a finding of
mal i ce was necessary to return a verdict of
guilty for first degree nurder. Appel | ant
notes that malice is no longer an el enent of
this crinme. W cannot see how appel |l ant was
prejudi ced by the charge in question. If the
trial court required the jury to find malice

for a first degree nurder, it inposed a
stricter burden upon the Comonwealth and
i ncreased appel l ant’ s chance of acquittal. It

appears to us that trial counsel would have
been ineffective had he objected to a charge
which was nore favorable to his client than

 aw required. Certainly, trial counsel was
not ineffective for failing to object to this
char ge.

Commonweal th v. Young, 2046, Phil adel phia, 1986, op. at 6 (Pa.

Super. C. July 13, 1987). Trial counsel did not act unreasonably,
or prejudice Petitioner, by not objecting to a charge which raised
the Comonwealth’s burden of proof at trial. Therefore, the
Superior Court’s determnation that trial counsel was not

ineffective was not an unreasonable application of clearly
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established federal law. Petitioner’s objectionis overruled wth
respect to this claim
V. CONCLUSI ON

The Pennsyl vani a state courts consi dered, and rejected,
each of the nine grounds contained in the instant Petition for wit
of habeas corpus. Petitioner has failed to establish that the
state court rulings on any of these grounds were contrary to
clearly established Suprene Court precedent or were unreasonable
applications of clearly established federal |aw. Consequently, the
Court overrul es each of Petitioner’s objections to the Magistrate’s
Report and Recommendati on, adopts the Report and Recommendation in
its entirety, and denies the instant Petition for Wit of Habeas

Corpus. An appropriate Order foll ows.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

WLLIE L. YOUNG : ClVIL ACTI ON
V.
DONALD T. VAUGHN, et al. 00- CV- 3512
ORDER
AND NOW this day of March, 2002, upon careful and

i ndependent consideration of the Petition for Wit of Habeas
Corpus, the Report and Recommendation of Chief United States
Magi strate Judge Janes R Melinson, Petitioner’s Cbjections to the
Magi strat e Judge’ s Report and Reconmendati on, and t he Record before
the Court, I T IS HEREBY ORDERED t hat:
1. Petitioner’s Objections to the Report and Reconmendati on
are OVERRULED,
2. The Report and Recommendati on is APPROVED and ADOPTED
3. The petition for wit of habeas corpus is DEN ED
4. As Petitioner has failed to nake a substantial show ng of
the denial of a constitutional right, there is no basis

for the issuance of a certificate of appealability.

BY THE COURT:

John R Padova, J.



