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MEMORANDUM

WALDMVAN, J. March 12, 2002
Plaintiffs have asserted clains for sex discrimnation
in enploynent in violation of Title VII and the Pennsyl vani a
Human Rel ations Act ("PHRA"). Plaintiffs allege that defendant
refused to offer them partnership because of their sex,
termnated Ms. Ziegler because of her sex and forced Ms. DeAngel o
to resign because of her sex. Defendant filed a notion to
dism ss for lack of subject matter jurisdiction, asserting that
it never enployed fifteen or nore enpl oyees.
An entity nust have at |east fifteen enpl oyees each
wor kday for at |east twenty weeks in the current or preceding
year to be an "enployer" for purposes of coverage under Title
VII. See 42 U S.C. § 2000e(b). This requirenent has been vi ewed

as a jurisdictional prerequisite. See Hukill v. Auto Care, Inc.,

192 F. 3d 437, 441 (4th Gr. 1999)(federal court "lacks subject
matter jurisdiction over an FMLA claimif the defendant is not an

enpl oyer as that termis defined in the FMLA"), cert. denied, 529

U S. 1116 (2000); Scarfo v. G nsberg, 175 F.3d 957, 961 (11lth




Cr. 1999)("[u]lnless the appellees constitute an enpl oyer who has
15 or nore enployees ... Title VII is inapplicable, and the

district court |acks subject matter jurisdiction"), cert. denied,

529 U.S. 1003 (2000); Sinpson v. Ernst & Young, 100 F.3d 436, 439

(6th Gr. 1996)("the distinction between a partner and an
enpl oyee under ADEA and ERISA is a prelimnary jurisdictional

issue"), cert. denied, 520 U. S. 1248 (1997); Geenlees v.

Eidenmuller Enterprises, Inc., 32 F.3d 197, 199 (5th Gr.

1994) (as defendant "enpl oys fewer than fifteen enpl oyees, it does
not fall within the statutory definition of enployer under Title
VII" and "[t]hus the district court was correct in holding that

it |acked subject matter jurisdiction"); Rogers v. Sugar Tree

Products, Inc., 7 F.3d 577, 579 (7th Gr. 1993)("[f]or federal

subject matter jurisdiction to exist [over an ADEA clain] the
def endant nust neet the definition of an enployer as Congress set

forth"); Podsobinski v. Roizman, 1998 W. 67548, *1 (E.D. Pa. Feb

13, 1998) (whet her defendant enploys fifteen persons necessary to
be "enpl oyer" subject to Title VII is "jurisdictional issue");

Daliessio v. DePuy, Inc., 1998 W 24330, *1 (E.D. Pa. Jan. 23,

1998); Zarnoski v. Hearst Business Communications, Inc., 1996 W

11301, *10 (E.D. Pa. Jan. 11, 1996); Shepherdson v. lLocal Union

No. 401, 823 F. Supp. 1245, 1249 (E.D. Pa. 1993).
It is undisputed that, excluding its sharehol ders,

def endant enpl oyed |l ess than fifteen enpl oyees during the



pertinent period. The issue presented is whether defendant’s
sharehol ders are enpl oyees for Title VII purposes.

When the factual basis of its jurisdiction is
chal | enged, a court may | ook beyond the assertions in a
plaintiff’s conplaint to extrinsic evidence w thout converting

the proceeding to one for summary judgnent. See Carpet G oup

Int'l v. Oriental Rug Inporters Ass'n, 227 F.3d 62, 69 (3d Gr.

2000); Berardi v. Swanson Memi| lLodge No. 48, 920 F.2d 198, 200

(3d Gr. 1990). See also Dynamc Inmage Techs., Inc. v. United

States, 221 F.3d 34, 37 (1st Cr. 2001); Zappia M ddle East

Constr. Co. v. Emrate of Abu Dhabi, 215 F.3d 247, 253 (2d Gr.

2000). The burden is on a plaintiff to prove that jurisdiction
exists with appropriate affidavits or other rel evant evidence.

See Devine v. Stone, Leyton & Gershman, P.C., 100 F.3d 78, 82

(8th Gr. 1996); Berardi, 920 F.2d at 200; Lattanzio v. Security

Nat'| Bank, 825 F. Supp. 86, 88 (E.D. Pa. 1993).!

The court deni ed defendant's notion w thout prejudice
to renew following a period of jurisdictional discovery. After

the close of the allotted discovery period, defendant filed a

1 On the record presented after discovery on the issue, the
result in this case would be the sanme if the fifteen enpl oyee
requi renent were viewed as an essential elenment of plaintiffs'
claimand defendant's notion were treated as one for sunmmary
j udgnent .



renewed notion to dismss for |lack of subject matter
jurisdiction.?

I n deci di ng whet her the sharehol ders of a professional
corporation should be considered enpl oyees under Title VII,
courts in the best reasoned cases have | ooked beyond the fornal
organi zation of the entity and considered all factors relevant to
the pertinent relationship and the "economic reality" of the
firms existence and operation. The key consideration is the
extent to which a sharehol der manages, controls and owns the

busi ness. See Devine, 100 F.3d at 81 ("[t]he better reasoned

cases hold that the substance of the enploynent relationship
determ nes whether an individual is an enpl oyee under Title

VII"); Fountain v. Metcalf, Zima & Co., P. A, 925 F. 2d 1398,

1400-01 (11th G r. 1990)(based on actual role in mnagenent and
control sharehol der in professional corporation was in reality

partner and not "enpl oyee" for purposes of ADEA); EEOC v. Dowd &

Dowd, Ltd., 736 F.2d 1177, 1178 (7th G r. 1984)("economc

reality" of professional corporation indicates it functions |ike
partnership and thus its shareholders are akin to enpl oyers

rat her than enpl oyees); Saxon v. Thonpson Orthodontics, 71 F

2 Plaintiffs suggest that some requested docunents were not
produced. It appears, however, that defendant formally objected
to these requests and plaintiffs never thereafter filed a notion
to conpel. Defendant did produce nore than 1,300 pages in
response to scores of different docunment requests.
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Supp. 2d 1085, 1089 (D. Kan. 1999)("if a sharehol der of a

pr of essi onal corporation possessed essential attributes of a
"partner,' then the sharehol der, regardl ess of the chosen
corporate form would not be considered an enpl oyee").

The court recognizes that this approach has not been
uni versally accepted. The Second Circuit has declined to | ook
beyond the corporate formto assess whether the owners are de
facto partners and thus not enployees for purposes of the ADEA

See Hyl and v. New Haven Radi ol ogy Assocs., P.C., 794 F.2d 793,

798 (2d Gir. 1986). See also Wlls v. d ackanas Gastroenterol ogy

Assocs., P.C., 271 F.3d 903, 905 (9th Cr. 2001)(foll ow ng Hyl and

i n ADA case).
The Court in Hyland recogni zed that partners generally
are consi dered enpl oyers and not enpl oyees for purposes of the

ADEA. See Hyland, 794 F.2d at 797. The sane is true for

purposes of Title VII. See H shon v. King & Spaul ding, 467 U.S.

69, 79-80 (1984)(Powell, J., concurring); Serapion v. Mrtinez,

119 F. 3d 982, 986 (1st G r. 1997); Weeler v. Hurdman, 825 F. 2d

257, 263 (10th Gir.), cert. denied, 484 U S. 986 (1987). The

Court in Hyland al so recogni zed that "certain nodern partnerships

and corporations are practically indistinguishable in structure



and operation,” but elected to confine its focus to the de jure
formof the organization in question. Hyland, 794 F.2d at 998.3
The court is reluctant to rely on form over substance
to treat inconsistently those who are otherwse simlarly
situated for material purposes. A partner who actually functions
as an enpl oyee should be counted as one. A shareholder in a
pr of essi onal corporation who contributes capital, participates in
all significant nmanagenent deci sions, receives conpensation based
on profits and essentially functions as a partner is in reality,
and shoul d be deened, an enployer and not an enpl oyee. See
Serapion, 119 F. 3d at 988 (stating "form should not be permtted
to triunph over substance" and citing with approval Devine for
proposition that "a court should not treat either the
individual's title or the entity formas determ native" of
whet her he is enployee under Title VII).
Plaintiffs contend that defendant's sharehol ders shoul d

be regarded as enpl oyees and not enployers under Title VII

because they signed enpl oynent agreenents, had taxes w thheld and

S Interestingly, in a recent opinion the Second Crcuit
| ooked beyond the corporate formto actual control in holding
that the sol e sharehol der of a professional corporation was not
an "enpl oyee" for purposes of the Title VII fifteen enpl oyee
t hreshol d despite "his performance of traditional enployee
duti es" because of his dom nant position in managing the firm
See Drescher v. Shatkin, 280 F.3d 201, 2002 W. 193320 (2d Cir.
Feb. 8, 2001). In many professional partnerships, of course, no
one partner can unilaterally set firmpolicy and yet all bona
fide partners are deened to be enpl oyees for purposes of Title
VI,




participated in an ERI SA profit sharing and retirenent plan.?

Plaintiffs al so contend that under the doctrine of spoilation,

4 Plaintiffs suggest the same common | aw agency principl es
are used to determ ne whether an individual is an "enpl oyee" for
IRS, ERISA and Title VIl purposes and thus if he is an enpl oyee
for any purpose, he nust be an enpl oyee for all purposes.
Plaintiffs cite to Nati onwde Mitual Ins. Co. v. Darden, 503 U S
318 (1992) and this court's opinion in Cox v. Master Lock Co.,
815 F. Supp. 844 (E.D. Pa.), aff'd, 14 F.3d 46 (3d Cir. 1993).
Darden and Cox i nvol ved detern nations of whether individuals
wer e enpl oyees or independent contractors. See, e.d., Inre
Wat son, 161 F.3d 593, 597 (9th G r. 1998) (Darden inapplicable to
question of whether corporate sharehol der was enpl oyee as "in
Darden the issue involved the distinction between 'enpl oyees' and
"independent contractors'"); E.EEOC v. Johnson & H ggins, Inc.
91 F.3d 1529, 1538 (2d G r. 1996) (Darden addressed issue of
"whet her an individual is an 'enpl oyee' or an 'independent
contractor'"); Stouch v. Brothers of Order, 836 F. Supp. 1134,
1139 (E.D. Pa. 1993)("[t]he common | aw test for distinguishing
bet ween an enpl oyee and an i ndependent contractor was sunmmari zed
by Darden"). "Cases that distinguish enployees fromindependent
contractors are not directly applicable” in determ ning whether a
sharehol der in a professional corporation is an enployer where
the question is not "whether an individual is part of the
enterprise” but "whether they manage and own the firm" Devine,
106 F.3d at 81 n.4. The common |l aw principles inplicated in such
a determ nation are enconpassed by the economic realities test,
e.g., participation in managenent, exposure to liability,
participation in profits and | osses, voting rights, capital
i nvest ment, conpensation based on profits and simlar indicia of
ownership. See Sinpson, 100 F.3d at 443-44. See al so Serapion,
119 F. 3d at 986 (declining to rely on "cases deci di ng whether a
particul ar individual is an enpl oyee as opposed to an independent
contractor" because "the factors central to that inquiry are
i napposite” in deciding whether one is an enpl oyer or enpl oyee).
Plaintiffs conclude that the sharehol ders are enpl oyees under
Title VIl by assum ng they are enployees for I RS and ERI SA
purposes. There has been no | egal determ nation that they are
bona fi de enpl oyees for any purpose. Mreover, one may be
consi dered an enpl oyee for tax purposes w thout necessarily being
an enpl oyee under Title VII. See id. at 988 n.5. Also, courts
have hel d even sol e sharehol ders, who have the ability conpletely
to control the managenent and policies of a corporation, may be
treated as enpl oyees under ERI SA plans and receive benefits when
ot hers enpl oyed by the corporation also participate in the plan.
See Glbert v. Alta Health & Life Ins. Co., 276 F.3d 1292, 1301-
02 (11th G r. 2001); Leckey v. Stefano, 263 F.3d 267, 271-72 (3d
Cr. 2001).




they are entitled to an inference that sone sharehol ders did not
vote on plaintiff Ziegler's termnation fromwhich one may

concl ude, despite otherw se uncontroverted evidence to the
contrary, that sone sharehol ders do not participate in all firm
deci sions and thus shoul d be consi dered enpl oyees.

While the parties not surprisingly seek to draw
different ultimte conclusions fromthe evidence presented, the
pertinent facts are essentially uncontrovert ed.

Def endant' s sharehol ders share ownership and are
accorded equal voting rights in virtually all matters including
hiring, termnation, offers of partnership and contracting with

outside parties. This suggests they are enployers. See Devine,

100 F. 3d at 81 (sharehol ders of professional corporation deened
owners for Title VII purposes where they participated in al

signi ficant managenent decisions and set firmpolicy); Saxon, 71
F. Supp. 2d at 1090 (sharehol ders who participate in al
managenent deci sions and set firmpolicy are enpl oyers); Moebus

v. b-Gyn Assocs., Inc., 937 F. Supp. 867, 870 (E.D. M.

1996) (shar ehol ders who participated in all major decisions not
enpl oyees for purposes of ADEA).

Each sharehol der nmakes a capital contribution. The
conpensati on of shareholders is not tied to their performnce and
i ndeed no sharehol der is eval uated or supervised by anyone. Each

shar ehol der but one receives conpensation based on defendant's



profits.® This suggests that at |least all but one of the

sharehol ders are enpl oyers. See Devine, 100 F. 3d at 81

(contributions to firmcapital and conpensati on based on profits

i ndi cate sharehol der is enployer); Schmdt v. Otawa Medical

Center, P.C., 155 F. Supp. 2d 919, 922 (N.D. Ill. 2001)(econom c

reality that shareholder is |ike partner in partnership supported

by fact he shares in profits); Reddy v. Good Samaritan Hosp. and

Health Cr., 137 F. Supp. 2d 948, 979 (S.D. Chio 2001)(position

of sharehol der in professional corporation which included
"significant managenent control and a share of the profits" not
enpl oyee for purposes of Title VII).

Def endant's sharehol ders are Iimted to |icensed
anest hesi ol ogi sts. See Dowd, 736 F.2d at 1179 (restriction on
prof essi onal corporations that all sharehol ders be |icensed

prof essional s make them akin to partnershi ps); Baker v. Berger,

2001 W. 1028394, *4 (N.D. IIl. Sept. 6, 2001)(like partnership,
only professionals within rel evant profession can be sharehol ders
in professional corporation); Schmdt, 155 F. Supp. 2d at 922.

Def endant' s sharehol ders are liable for their acts of

pr of essi onal negligence and for those of persons acting under

> The exception is Dr. Shantz who in 1994 elected to
practice for limted hours and receive a fixed salary. The basis
of conpensation is a sufficiently significant factor that Dr.
Shantz could reasonably be found to be an enployee. It is
undi sput ed, however, that defendant never had fifteen enpl oyees
even if Dr. Shantz were counted unl ess other sharehol ders are
al so so count ed.



their supervision. See Dowd, 736 F.2d at 1178 (like a
partnership, shareholders in professional corporation share
mal practice liability).

The sharehol ders executed "enpl oynent agreenents" but
were referred to as "partners" anongst thenselves, wthin the
heal t hcare comunity and by office personnel including
plaintiffs.®

The "enpl oynent agreenents" do not obviate the nmanner

in which the sharehol ders actually functioned. See Schm dt, 155

F. Supp. 2d at 922 (rejecting argunent that sharehol der was

enpl oyee because he had enpl oynent contract when economc reality
was that he functioned |ike partner in partnership). See also
Fountain, 925 F.2d at 1401 (stating "the evidentiary value of a

| abel is extrenely |imted" and concl udi ng use of | abel

"enpl oyee"” in firmdocunents did not raise genuine issue of
material fact or constitute reasonable basis for draw ng

i nference individual was an enpl oyee); Saxon, 71 F. Supp. 2d at

1090 (that defendant characterized sharehol ders as "enpl oyees" in

6 I ndeed, in her PHRC filing of May 25, 1998 plaintiff
DeAngel o stated that the defendant firm had "ni neteen partners”
and "three enpl oyees."
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firmdocunents "sinply does not speak to the relevant issue" of
"how t he business was actually run").’

The sharehol ders al so executed a sharehol der agreenent.
There also are different fornms of "enploynent"” agreenents. Those
executed by the sharehol ders contenplate "substantially ful
ti me" engagenent in the practice of anesthesiol ogy and provide
for conpensation as determ ned by a board conprised of al
sharehol ders. Those executed by others, including plaintiffs,
specify a 45-hour work week and provide for a fixed specified
annual sal ary.

That taxes are withheld for sharehol ders al so does not
show they were enpl oyees. See Baker, 2001 W. 1028394 at *4
(deductions withheld from professional corporation's
sharehol der's pay and his inclusion on tax wage statenents did
not make hi m enpl oyee for purposes of Title VII); Saxon, 71 F.
Supp. 2d at 1090 (w thhol ding of FICA taxes does not render

shar ehol ders enpl oyees particularly where their conpensation was

" Plaintiffs reference | anguage froma firm enpl oynent
agreenment whi ch describes the responsibilities of the "Enpl oyer”
to determine the duties assigned to enployees as well as enpl oyee
wor k hours and to review services perfornmed by enployees. It is
t he sharehol ders, however, whomplaintiffs seek to | abel as
enpl oyees, who carry out these responsibilities of the
" Enpl oyer. "
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based on firmprofits).® That a shareholder in a professional
corporation may receive pension and health benefits under a firm
benefit plan al so does not make hi man enpl oyee for purposes of

Title VII. See Devine, 100 F.3d at 81; Baker, 2001 W. 1028394 at

*4,

Plaintiffs' invocation of the spoilation doctrine is
based on the testinony of Robert Falk, then defendant's
president, that he did not retain the witten |ist of
sharehol ders contacted in reference to plaintiff Ziegler's
termnation and how they voted. As noted, plaintiffs contend
that this entitles themto an inference that sone sharehol ders
did not vote fromwhich one may concl ude that sone sharehol ders
do not participate in all firmdecisions and thus should be
consi dered enpl oyees. The spoilation doctrine applies only to
the intentional spoilation or destruction of evidence with
fraudul ent intent and not where destruction was a matter of

routine or is otherwi se innocently accounted for. See Brewer v.

Quaker State Ol Refining Corp., 72 F.3d 326, 334 (3d Cr. 1995).

Dr. Falk testified that it was his practice only to
retain vote tallies through the conclusion of the sharehol der

nmeeting at which the subject of the vote was di scussed. There is

8 Plaintiffs argue that "there is no distinction between the
shar ehol der enpl oyees and the non-sharehol der enpl oyees nmade to
the I RS by" defendant. |In fact, the individual sharehol ders and
their ownership interests are identified on Schedule E attached
to defendant's 1996, 1997 and 1998 federal tax returns.

12



no conpetent evidence of record to show he did otherw se.

Def endant's m nutes confirmthat the firmas a routine matter did
not maintain a record of how each partner voted on an issue. In
any event, Dr. Fal k acknow edged that not every sharehol der voted
but testified that he contacted every sharehol der who was
avai |l abl e, reached a substantial majority and recei ved no
negati ve votes. Mbdreover, even accepting plaintiffs'
unsubstanti ated prem se, the fact that one or nore of the

shar ehol ders have nore influence or authority than others woul d

not make the | atter enployees. See Devine, 100 F.3d at 81

("[p]articipation rights need not be equal"); Fountain, 925 F.2d
at 1401 ("[d]om nation by an 'autocratic' partner over others is
not uncomon and does not support a finding that the others are
enpl oyees"); Schm dt, 155 F. Supp. 2d at 922 (that one or nore of
t he sharehol ders have nore influence than others does not support
a finding that the others are enpl oyees).

It is clear fromthe record presented that defendant's
shar ehol ders manage, control and own the firm They have a right
to participate in firmgovernance and policy-making. They have
made capital contributions and all but one are conpensated based

on profits. See Serapion, 119 F.3d at 990 ("the critical

attributes of proprietary status include three broad overl appi ng
categories: ownership, renuneration and nanagenent"). Al but

Dr. Shantz clearly possess the essential attributes of a partner

13



and are not enployees for purposes of Title VII. See Saxon, 71
F. Supp. 2d at 1089.

When a court lacks jurisdiction over any federal claim
there is no basis for an exercise of supplenental jurisdiction

over a related state |l aw claim See Pryzbowski v. U.S.

Heal t hcare, Inc., 245 F. 3d 266, 275 (3d Gr. 2001) (to exercise

suppl enental jurisdiction over related state clains "the federal
clai s must have substance sufficient to confer subject matter
jurisdiction"); Scarfo, 175 F.3d at 962 ("federal courts of
appeal s, however, have uniformly held that once the district
court determ nes that subject matter jurisdiction over a
plaintiff's federal clains does not exist [it] nust dismss a
plaintiff's state law clainms" and thus upon determ nation that
def endant was not an "enployer” under Title VII and di sm ssal of
Title VII claim court nust dismss related state | aw clains);

GIll v. Upson Regional Medical Center, 1 F. Supp. 2d 1480, 1481

(MD. Ga. 1998) (as court lacked jurisdiction over plaintiff's
ADA claim there was no basis for exercise of supplenental

jurisdiction over related state |aw clains); Jordahl v.

Denocratic Party of Virginia, 947 F. Supp. 236, 242 (WD. Va.

1996) (when federal clains are dism ssed for |ack of
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jurisdiction, there is no basis for exercise of supplenental
jurisdiction).?®

Accordingly, defendant's notion will be granted.
Plaintiffs, however, may pursue relief under their parallel state
law clainms. The tine this action was pending is tolled for
purposes of the limtations period pursuant to 42 Pa. C S A
8 5103(b) (1) and plaintiffs' PHRA clains may be pursued upon

pronpt conpliance with 8 5103(b)(2). See Ferrari v. Antonacci,

689 A 2d 320, 322-23 (Pa. Super.), app. denied, 698 A 2d 594 (Pa.

1997); Davis v. Commonwealth, 660 A 2d 157, 161-62 (Pa. Commw.

1995) . 1

An appropriate order will be entered.

° In any event, when all federal clains are elim nated
before trial federal courts routinely decline to exercise
suppl emental jurisdiction over any state | aw cl ai ns absent
considerations not present in the instant case. See Sullivan v.
Conway, 157 F.3d 1092, 1095 (7th Cr. 1998); Mdelland v.
G onwal dt, 155 F.3d 507, 520 (5th G r. 1998); Borough of W
Mfflin v. Lancaster, 45 F.3d 780, 788 (3d Cr. 1995); Lovell
Mqg. v. Export-Inport Bank of the U S., 843 F.2d 725, 734 (3d
Cr. 1988); Burke v. Mihanoy Cty, 40 F. Supp. 2d 274, 287 (E. D
Pa. 1999); Johnson v. Cullen, 925 F. Supp. 244, 242 (D. Del.
1996); Litz v. Gty of Allentown, 896 F. Supp. 1401, 1414 (E. D
Pa. 1995); Renz v. Shreiber, 832 F. Supp. 766, 782 (D.N.J. 1993);
13B Charles Alan Wight et al., Federal Practice and Procedure
§ 3567.2 (1984).

10 See also 28 U.S.C. § 1367(d)(tolling limtations period
for supplenental clains). But see Raygor v. Regents of the
University of Mnnesota, = US. _ , 2002 U S. LEXI S 1375, *27
(Feb. 27, 2002) (hol di ng provision does not toll limtations
period for clains against states on which sovereign i munity has
not been waived while explicitly declining to express any vi ew
"on the application or constitutionality of § 1367(d) ... when a
defendant is not a State).
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