IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

HERBERT McCARTNEY, JR and
MARY ANNE McCARTNEY, h/w

Plaintiffs, : ClVIL ACTI ON
v. : NO. 02- 0338
FORD MOTOR COVPANY,

Def endant .

VEMORANDUM

BUCKWALTER, J. March 7, 2002

| NTRCDUCTI ON

Herbert McCartney (“MCartney” or “Plaintiff”) and his
wife Mary Anne McCartney (together the “Plaintiffs”) bring this
action alleging a defective product manufactured and desi gned by
Ford Motor Conpany (“Ford” or “Defendant”). At the time of the
incident giving rise to this cause of action, Plaintiff, while
acting wwthin the scope of his enploynent, was on the upper |evel
of a car transporter and was proceeding to open the driver’s door
to a 2000 Ford Taurus and as he went to grasp the door handl e,
the handl e cracked. As a result, Plaintiff |ost his bal ance and
he fell off the car transporter to the ground and sustai ned

severe injuries to his body.



1. PROCEDURAL BACKGROUND

Plaintiffs filed a civil action conplaint in the
Mont gonery County Court of Common Pl eas. The conpl ai nt names
only Ford and alleges three counts: (1) breach of warranty; (2)
negligence; and (3) loss of consortium

Ford answered the conplaint and pled as new matter, its
def enses pursuant to Pa.R C. P. 1030, including its defense that
Plaintiffs are barred in whole or in part by virtue of liability
bei ng upon other individuals or entities over whom Ford had no
control or duty to control.

Ford renoved the suit to federal court based upon
diversity and the anount in controversy. Plaintiffs filed the
i nstant notion seeking perm ssion to inplead Bethl ehem Ford
pursuant to Fed. R CGv. P. 14(b) after discovering that Ford
identified as their witness Lori Ebert, a custoner repair manager
at Bethl ehem Ford. Plaintiffs also assert that Bethlehem Ford is
an i ndi spensable party to this action.

According to Plaintiffs’ proposed third party
conpl ai nt, Bethl ehem Ford operated a car deal ership which was
selling the 2000 Ford Taurus that is the subject of Plaintiffs’
conplaint. At the tinme of the events described in their
conplaint, Plaintiffs believe that the Ford Taurus was on a
par ki ng | ot belonging to Bethlehem Ford and that the car was

subsequent|ly repaired under warranty pursuant to the instructions



of Ford. Plaintiffs allege that Bethl ehem Ford had a duty to
mai ntai n, warn, and/or protect the Plaintiff while he was on its
parking | ot from any dangerous and/or defective conditions.
Plaintiffs admt that any clains against the Third
Party Defendant are beyond the Pennsyl vania two-year statute of
limtations. Therefore, Plaintiffs cannot bring a separate cause
of action agai nst Bethl ehem Ford.*
Def endant opposes the joinder on three grounds: (1)
Ford did not file a counterclaimagainst Plaintiffs and therefore
j oi nder pursuant to Fed. R Cv. P. 14(b) is not proper; (2)
Bet hl ehem Ford i s not an indispensable party to this action; and

(3) joinder of Bethlehem Ford will destroy diversity.

I11. DI SCUSSI ON
A Joi nder Pursuant to Fed. R Cv. P. 14(b)
Fed. R Cv. P. 14(b) provides that a plaintiff may

bring in athird party “[w] hen a counterclaimis asserted agai nst
a plaintiff.” Fed. R CGv. P. 14(b). Plaintiffs admt that no
count ercl ai m has been asserted agai nst them by Def endant.

Plaintiffs nonethel ess argue that the affirmati ve defenses of the

1. Plaintiffs claimthat Ford raised its defense that liability may be
attributable to other entities on the eve of the statute of limtations.
However, this is not entirely accurate in that the statute expired on or about
February 4, 2002. Defendant raised its defenses inits answer to Plaintiff’'s
conplaint, filed January 16, 2002. Therefore, although Plaintiffs would have
had to act quickly, there was approximately 15 days for Plaintiffs to so act.
Instead, Plaintiffs waited nearly thirty days after Ford answered the
conplaint to seek permission to join Bethlehem Ford.
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Def endant infer that a counterclaimexists as Defendant is
asserting another entity exists who is responsible for the
i nci dent in question.

Joi nder of Bethlehem Ford under Fed. R Cv. P. 14(b)
woul d only be appropriate if Bethlehem Ford were potentially
liable to Plaintiffs for all or part of Plaintiffs liability to
Ford. However, Ford has made no clai magainst Plaintiffs for
which either Plaintiffs or Bethlehem Ford could be Iiable.
Therefore, Ford has not asserted a counterclai magai nst
Plaintiffs and joinder under Fed. R Cv. P. 14(b) is not proper.

B. Joi nder as an Indi spensable Party

Wt hout further explanation, Plaintiff argues only that
“[1]nasmuch as the Defendant Ford Motor Conpany has pled that
they intend to rely upon defenses of liability being upon parties
over whomthey had no control, nor duty to control and have
identified as witnesses individuals associated with such
entities, it is clearly apparent that these entities are
i ndi spensabl e parties to this action.”

Subsection (a) of Fed. R Cv. P. 19 addresses the
i ssue of whether a party should be joined as a "necessary" party.
Subsection (b) concerns the issue of whether a party is an
"indi spensabl e" party. |n determ ning whether joinder is proper
pursuant to Rule 19, a court first must determ ne whether a party

is a necessary party to the dispute. |If the party is determ ned



to be a necessary party but cannot be joined because such joi nder
woul d defeat diversity, it nust then be determ ned whether the
absent party is an indispensable party.

Rul e 19(a) states that a party is necessary if either
(1) conplete relief cannot be accorded anong those al ready
parties, or (2) the absent party clains sone interest in the
action and the person’s absence will (i) inpair or inpede the
person’s ability to protect that interest or (ii) |eave any of
the persons already parties subject to risk of incurring doubl e,
multiple, or otherw se inconsistent obligations. [|f either
subsection is satisfied, the absent party is a necessary party
that should be joined if possible. Under Rule 19(a)(1l), a court
first addresses whether the parties can be afforded conplete
relief in the absence of the non-joined party.

The “conplete relief” clause is susceptible to two
interpretations. Because the goal of this provision is to
preclude multiple lawsuits on the sane cause of action, sone
courts interpret the clause broadly, commandi ng joi nder whenever
nonjoinder will fail to resolve all related clains of al

potentially interested persons. See Wiyhamv. Piper Aircraft

Corp., 96 F.R D. 557, 560 (M D. Pa. 1982) (absentees held to be

necessary parties because they, not present defendant, night have



been responsible for harmto plaintiff).? However, the better
interpretation and the interpretation truer to the | anguage of
the cl ause, requires joinder when nonjoinder precludes the court
fromeffecting relief not in sonme overall sense, but between

current parties only. See Angst v. Royal Maccabees Life Ins.

Co., 77 F.3d 701, 705 (3d Cir. 1996) (“Conpleteness is determ ned
on the basis of those persons who are already parties, and not as
between a party and the absent person whose joinder is sought.”).
The McCartneys and Ford will effectively resolve their entire
controversy despite Bethlehem Ford’ s absence. Bethlehem Ford’s
interest would only cone into play if Plaintiffs cannot establish
liability agai nst Ford because they did not own, repair or
control the 2000 Ford Taurus or the |lot on which the accident
occurred. The possibility that Plaintiff has m ssed the
opportunity to bring a separate cause of action agai nst Bethl ehem
Ford because the statute has run does not nake Bethl ehem Ford a
necessary party. 1In other words, Plaintiffs and Ford will not be
denied conplete relief in Bethlehem Ford' s absence.

Furthernore, the record is devoid of evidence that
Bet hl ehem Ford’ s absence woul d inpede or inpair its interests;
and the record is devoid of evidence that Ford woul d be subject

to substantial risk of incurring double, nultiple, or otherw se

2. The Whyham court recogni zed that Rule 19(a) sets forth three criteria that
warrant a finding by the court that a person is a necessary party and al t hough
a defendant need only establish one of these criteria, the Wham court
believed that all three criteria had been sati sfi ed.
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i nconsi stent obligations by reason of the clainmed interest.
Accordingly, Bethlehem Ford is not a necessary party under Rule
19(a) and consequently, it cannot be an indi spensabl e party under
Rul e 19(b). Therefore, joinder under Fed. R GCv. P. 19 is not
proper.

C. Diversity

As already outlined, the basis for a finding that
j oi nder of Bethlehem Ford as a third party defendant is not
proper, Defendant’s argunent that joinder of Bethl ehem Ford woul d
destroy diversity need not be addressed. It should be noted that
the parties’ argunent on this issue is inconplete and a
determ nation as to Bethlehem Ford’s citizenship cannot be
det er m ned.

Plaintiffs assert that Bethlehem Ford is a Del aware
corporation and because Plaintiffs are Pennsylvania citizens,
diversity is not destroyed. Defendant asserts that Bethl ehem
Ford maintains its principal place of business in Pennsylvani a
and therefore, argues that diversity would be destroyed if
Plaintiffs were permtted to join Bethlehem Ford as a third party
def endant .

The diversity statute provides:

(c) For purposes of this section ... (1) a
corporation shall be deenmed to be a citizen
of any State by which it has been

i ncorporated and of the State where it has
its principal place of business.



28 U.S. C. § 1332(c)(1).

Two tests have devel oped for determ ning a
corporation's principal place of business. In this Crcuit,
courts primarily apply the "center of corporate activities test."

Kelly v. United States Steel Corp., 284 F.2d 850 (3d G r. 1960).

Under this test, a corporation's principal place of business is
the state where its production or service operations are
centered. Oher courts apply the "nerve center" test, which
focuses on the location of the corporate decision nakers. See,

e.qg., Inre Balfour Maclaine Int'l Ltd., 85 F.3d 68 (2d Gr.

1996). Still other courts conmbine the tests and consider a
corporation's "total activities." 13B, Wight, MIller & Cooper
Federal Practice and Procedure, 8§ 3625. As stated, neither party
has presented rel evant facts which would all ow a proper analysis

under these tests.

V. CONCLUSI ON

Joi nder under Fed. R CGiv. P. 14(b) is inproper because
Def endant has not asserted a countercl aimagainst Plaintiffs.
Furthernore, joinder under Fed. R Civ. P. 19 is inproper because
none of the three criteria set forth in Rule 19(a) has been net,
warranting a finding that Bethl ehem Ford is a necessary party.

An order foll ows.



IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

HERBERT McCARTNEY, JR and
MARY ANNE McCARTNEY, h/w

Plaintiffs, : ClVIL ACTI ON
v. : NO. 02- 0338
FORD MOTOR COVPANY,

Def endant .

ORDER

AND NOW this 7t" day of March, 2002, upon
consideration of Plaintiffs’ Mtion to Bring in a Third Party
Def endant (Docket No. 3) and Defendant’s Mdtion in Qpposition
thereto, (Docket No. 4), it is hereby ORDERED that Plaintiffs’
notion is DEN ED

Plaintiffs have not net the necessary criteria which
woul d entitle themto join Bethlehem Suburban Mdtor Sales, Inc.
as a third party defendant under either Federal Rule of G vil

Procedure 14 or 109.

BY THE COURT:

RONALD L. BUCKWALTER, J.



