IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

JOHN L. HAGAN, JR
Civil Action

N N N N N

V.
No. 01-5506
UNI TED STATES OF AMERI CA
MEMORANDUM
Padova, J. Mar ch , 2002

The instant matter arises on Defendant’s Mtion to D sm sSs
pursuant to Federal Rule of Civil Procedure 12(b). For the reasons
that follow, the Court grants the Mdtion to dismss for failure to
state a claimupon which relief can be granted pursuant to Federal
Rule of GCvil Procedure 12(b)(6).
| . Backgr ound

The underlying disputeinthis matter is an all eged Depart nent
of Justice investigation of Plaintiff John Hagan. On Cctober 20,
1999, Plaintiff instituted a Bivens action in the United States
District Court for the Northern District of Texas against Paul
Coggins, United States Attorney for the Northern District of Texas,
Ceral d Buchneyer, Chief Judge for the United States District Court
of the Northern District of Texas, the Departnent of Justice, and
other alleged agents of the Departnent of Justice. Plaintiff
all eged that the Defendants commtted various violations of his
constitutional rights in order to prevent himfrompursuing a prior

| awsuit agai nst Coggi ns and Scott, or at |least to ensure that any
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settlenent he might recover would unjustly go to his wfe.?
Specifically, Plaintiff alleged that the Departnment of Justice
attenpted to entrap him by sending into his business undercover
federal agents posing as custoners and seeking his assistance in
filing fraudulent tax returns and in |aundering noney. On April
26, 2000, the district court dismssed all clains against the
Departnent of Justice as well as sone clains against certain

i ndi vi dual defendants. Hagan v. Coggi ns, No. FW99-0878 (N. D. Tex.

Apr. 26, 2000) (Mem & Od.). On Qctober 4, 2000, the court
granted summary judgnment in favor of the renaining defendants.

Hagan v. Coggins, No. FWO99-0878 (N.D. Tex. Oct. 4, 2000) (Mem &

Od.). The United States Court of Appeals for the Fifth Crcuit

affirmed. Hagan v. Coggins, No. 00-11272 (5th Cr. Jun. 29, 2001)

(per curianm.

On Cctober 9, 2001, Plaintiff applied to the United States
Suprene Court for injunctive relief pending wit of certiorari. He
was informed that he should first seek such relief from a | ower
court. (Conpl. 1 6.) Plaintiff then forwarded his application to

the Fifth Crcuit, which infornmed hi mthat since mandate had i ssued

Plaintiff brought his prior suit in 1997 in bankruptcy court
agai nst Coggi ns and Bobby Scott, then District Director of the
I nternal Revenue Service. In February 1998, the action was
referred to the United States District Court for the Northern
District of Texas, Dallas Division. The district court eventually
di sm ssed the action. On January 26, 2000, the United States Court
of Appeals for the Fifth Crcuit affirned. Hagan v. Coggi ns,
No. 99- 10765, 2000 U.S. App. LEXIS 2254 (5th Cir. Jan. 26, 2000).
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on Septenber 4, 2001, the Appeal s court no | onger held jurisdiction
over his case. (ld.)

Plaintiff subsequently filed the instant cause of action
seeking injunctive relief based wupon the events since the
conclusion of his Bivens suit in Texas. The factual allegations in
the Conplaint? bear a very close resenblance to the allegations
made in the Texas litigation. However, Plaintiff makes cl ear that
the instant suit is intended to enconpass only all eged events not
included in and occurring after the Texas |itigation.

1. Discussion

The Governnent rai ses several different bases for di sm ssal of
the Conplaint. The principal grounds are |ack of subject matter
jurisdiction and failure to state a cl ai mupon which relief can be
granted. The Court will consider each argunent in turn.

A. | ssue and d ai m Precl usion

The Governnent argues that this action should be barred by the
doctrines of res judicata and collateral estoppel, because the
basis for this action “consists of precisely the [sane] underlying
facts i n Hagan’s Texas case whi ch was extensively consi dered by the
court and denied.” (Def.’s Mem at 4.)

| ssue preclusion, otherwi se known as col | ateral estoppel, bars

re-litigation of an issue identical to that in a prior action

2Plaintiff captions his pleading docunent as an “Application
for Injunctive Relief.” The Court shall refer to this docunent as
t he Conpl ai nt.



| ssue preclusion may be invoked when: (1) the identical issue was
decided in a prior adjudication; (2) there was a final judgnment on
the nerits; (3) the party against whomthe bar is asserted was a
party or in privity with a party to the prior adjudication; and (4)
the party against whom the bar is asserted had a full and fair

opportunity to litigate the issue in question. Tenple University

v. Wiite, 941 F.2d 201, 212 (3d Cr. 1991), cert. denied, 502 U S
1032 (1992)). daimpreclusion, otherw se known as res judicata,
prohi bits reexam nati on not only of matters actually decided in the
prior case, but also those that the parties m ght have, but did

not, assert in that action. Parkview Assocs. Pshp. v. Gty of Leb.

Zoning Hng. Bd., 225 F.3d 321, 329 n.2 (2000) (citing Bradley v.

Pittsburgh Bd. of Educ., 913 F.2d 1064, 1070 (3d G r. 1990). As

expl ai ned by the Pennsyl vania Suprenme Court, “the doctrine of res
judicata requires the occurrence of four elenents. . . (1) identity
of the thing sued for; (2) identity of the cause of action; (3)
identity of persons and parties to the action; and (4) identity of
the quality in the persons for or against whomthe claimis nade.”

City of Pittsburgh v. Zoning Bd. of Adjustnent of City of

Pittsburgh, 559 A 2d 896, 901 (1989).

The Governnent’s position, which relies on the overlap of
factual allegations in the prior and instant actions, appears
principally to invoke the doctrine of claim preclusion. The

allegations in the instant Conplaint are undisputably simlar to



those contained in Plaintiff’s prior suit, and Plaintiff has even
applied to have his appeal in his prior case consolidated wwth this

matter in the event it is remanded to the trial court. (PlI."s
Resp. to Def.’s Mt. to Dismss { 8.) However, Plaintiff
explicitly clains that the facts of this action “have not been the
subject of a previous court action.” He limts the instant
Conplaint to allegations occurring between Novenber 3, 2000 and
Cctober 11, 2001. Al though the Governnent asserts that Plaintiff’s
claimthat the instant action is distinct fromthe prior actionis

“di si ngenuous at | east, and frivol ous at best,” the Governnent has
not met its burden under the applicable standards for proving that
the doctrines of claim or issue preclusion apply.® Because the
Governnent has failed to establish that either preclusion doctrine

applies, the Court can not apply themto bar the instant action.

B. Subj ect Matter Jurisdiction

The Governnent argues that this matter shoul d be di sm ssed for
| ack of subject matter jurisdiction based on sovereign inmunity.
The United States nmay not be sued unless federal |egislation

specifically authorizes the suit. United States v. Lee, 106 U. S.

196, 205 (1882). Federal agencies and instrunentalities, as well

SWth respect to clai mpreclusion, for exanple, the Governnent
has failed to establish that the issues raised in Plaintiff's
instant conpl aint should have been included in the Texas action.
Wth respect to issue preclusion, the Governnent has not even
speci fied which, if any, issues in the instant action were ruled
upon in the prior action.



as federal enployees acting in their official capacities wthin

their authority, are simlarly inmmune fromsuit. Federal Housing

Adm nistration v. Burr, 309 U S. 242, 244 (1940). |In the absence

of a waiver, the doctrine of sovereign immunity extends to cover
suits involving violations of constitutional rights. Jaffee v.

United States, 592 F.2d 712, 718 (3d Cr. 1979) (“The [United

States Suprene] Court’s statenents . . . are clear; they | eave no
basis for the judiciary to carve out the exception [for
constitutional violations] which [Plaintiff] seeks.”) Congress’
wai ver of sovereign imunity nust be explicit and unequivocally

expressed in statutory text. United States v. Nordic Village

Inc., 503 US. 30, 33-34, 37 (1992). Were a suit has not been
consented to by the United States, dismssal of the action is

required. United States v. Mtchell, 463 U S. 206, 212 (1983) (“It

is axiomatic that the United States nmay not be sued without its
consent and that the existence of such consent is a prerequisite
for jurisdiction.”)

In this case, Plaintiff seeks injunctive relief on the basis
of the Adm nistrative Procedure Act (“APA’). (Conpl. f 3.) The
APA provides, in pertinent part:

A person suffering | egal wong because of agency action

or adversely or aggrieved by agency action within the

nmeani ng of a relevant statute, is entitled to Judicial

review thereof. An action in the court of the United

States seeking relief other than noney damages and

stating a claim that an agency or officer or enployee

t hereof acted or failed to act in an official capacity
affected or under color of legal authority shall not be
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di sm ssed nor relief therein be denied on the ground that

it is against United States or that the United States is

an i ndi spensabl e party.
5 US . CA 8 702 (Wst 1996). Thus, the APA provides an explicit
wai ver of sovereign inmmunity for certain types of suits against the
United States. Where there has been a waiver of sovereign
i munity, however, the Court nust al so exam ne whether the source
of substantive |aw upon which the claimant relies provides an

avenue for relief in order to establish subject matter

jurisdiction. E.DI.C v. Meyer, 510 U S. 471, 484 (1994) (citing

Mtchell, 463 U S. at 218. Section 702 of the APA does not create

an i ndependent grant of jurisdictionto bring suit. See Califano v.

Sanders, 430 U S 99, 106 (1977); Fairview Township v. United

States Env. Prot. Agency, 773 F.2d 517, 527 n. 19 (3d Cr. 1985).

Therefore, although 8 702 may wai ve sovereign imunity, the Court
must find some source of |aw other than § 702 to establish subject
matter jurisdiction.

Plaintiff asserts that the APA al one provides jurisdiction for
his clains. The APA provides for judicial review of “final agency
action for which there is no other adequate renedy in a court.” 5
US CA 8 704 (West 1996). In order for a claimto be revi ewabl e
under the APA, the agency’s action nmust be final as defined in §

704. See Franklin v. Massachusetts, 505 U. S. 788, 796 (1992). To

deternmine if an agency action is final, the court |ooks to, anong

other things, whether its inpact “is sufficiently direct and



i mredi ate” and has a “direct effect on . . . day-to-day business.”

Id. at 796-97 (citing Abbott Labs. v. Gardner, 387 U S. 136, 152

(1967)). An agency action is not final if it is only “the ruling

of a subordinate official” or “tentative.” Abbott Labs., 387 U S.

at 151. An agency’s initiation of an investigation, however, does

not constitute final agency action. FTC v. Standard Q1 Co. of

Cal., 449 U S. 232, 239-45 (1980). Nor does an attack on the
authority of an agency to conduct an investigation obviate the

APA' s “final agency action” requirenent. Alum num Co. of Anerica

v. United States, 790 F.2d 938, 942 (D.C. Cr. 1986). Because

there is no “final agency action” under the purview of §8 704, the
Court | acks subject matter jurisdiction over the claim brought
sol el y under the APA

Anot her possi bl e basis for subject matter jurisdictioninthis
case is 28 U.S.C. 8§ 1331, the federal question jurisdiction
statute. Plaintiff cites only to the APA and does not specifically
refer to 28 U S.C. 8§ 1331 in his conplaint. However, conmensurate
wth this Court’s responsibility to construe pro se pleadings
liberally, it is appropriate for the Court to | ook beyond the sole
explicitly named statute to other possible bases for jurisdiction.
In this case, Plaintiff asserts that, in carrying out its
i nvestigation, the Departnent of Justice has violated his federal

constitutional rights, including, but not limted, to his rights



under the First, Fourth, and Fifth Anendnents.* Plaintiff’'s
reference to specific constitutional rights invokes 8 1331. Cases
relying on the Constitution are within the grant of federal

question jurisdiction. Davis v. Passman, 442 U. S. 228, 236 (1979);

Bell v. Hood, 327 U S. 678, 681 (1946). The Court has subject

matter jurisdiction over non-frivolous clains under the “arising

under” | anguage of the general federal jurisdiction statute, 28

US C 8§ 1331. See Johnsrud v. Carter, 620 F.2d 29, 31 (3d Cr.
1980) . Al t hough the Constitution may not give a plaintiff the
remedy he is seeking, so long as his claim is substantial,
jurisdiction exists and dism ssal of the suit nust be for failure
to state a claimrather than for want of jurisdiction. Wight, et
al ., 13B Federal Practice and Procedure 8 3563 (1998). Mbreover,
the anended 8 702 of the APA constitutes a waiver of sovereign
inmmunity in nonstatutory review of agency actions under 28 U S. C

§ 1331. Jaffee, 592 F.2d at 718; but see Estate of Watson v.

Bl unent hal , 586 F.2d 925, 932 (2d Cir. 1978) (“. . . the anmendnents

[to the APA] did not renove the defense of sovereign immunity in
actions wunder § 1331.7) For purposes of waiver and the

est abl i shnment of subject matter jurisdiction, it is sufficient that

“The Governnent asks the Court to adopt the reasoning of the
United States District Court for the Northern District of Texas in
Plaintiff’s prior actionthat it | acked subject matter jurisdiction
over the injunctive relief clains based APA based on the absence of
“final agency action.” However, in that case, the court relied
sol ely on analysis under 8 704 and did not exam ne the application
of 28 U S.C. § 1331.



t he Conpl ai nt all ege unl awful or unreasonable actions, even if it
is ultimtely determned that such action or inaction is not

unl awf ul or unreasonabl e. See Johnsrud, 620 F.2d at 31. In this

i nstance, at | east sone of the clainms clearly “arise under” federal
| aw. See 28 U.S.C 8§ 1331 (1994). Therefore, the Court has
subject matter jurisdiction over Plaintiff’s injunctive relief
cl ai m agai nst the Departnent of Justice.

Finally, the Governnent argues that Plaintiff |acks standing
to seek prospective injunctive relief. The concept of standing is
anintegral part of "the constitutional Iimtation of federal -court

jurisdiction to actual cases or controversies." Sinon v. Eastern

Ky. Welfare Rights Org., 426 U.S. 26, 37 (1976). Wether or not a

plaintiff nmeets the test for standing nust be determ ned by the

pl eadi ngs al one. United States v. SCRAP, 412 U.S. 669, 709 (1973);

Paton v. La Prade, 524 F.2d 862, 867 (3d CGr. 1975). A notion to
dism ss for want of standing inplicates the court's subject matter
jurisdiction, and is therefore appropriately brought under Federal

Rule of GCivil Procedure 12(b)(1). Mller v. Hygrade Food Prods.

Corp., 89 F. Supp. 2d 643, 646 (E.D. Pa. 2000).

The Governnent argues that Plaintiff’s Conplaint |[|acks
all egations of continuing and present adverse effects of the
Government’s actions. A plaintiff may lack standing to seek
prospective injunctiverelief “if the allegations are unacconpani ed

by any continuing, present adverse effects.” Cty of Los Angeles
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v. Lyons, 461 U S. 95, 105-06 (1983). In this case, Plaintiff
al l eges that actions in the Conplaint represent a “continuation of
simlar actions by the Departnent of Justice.” (Conpl. § 7). It is
inplicit that the basis of Plaintiff’s Conplaint in this actionis
that the Governnent’s investigation has been and is continuing.
Plaintiff, therefore, has standing to seek prospective injunctive
relief.

C. | npr oper _Venue

The Governnent contends that, “There is at the very least, a
| ack of venue in the Eastern District of Pennsylvania” because
Plaintiff’s Conplaint is based on actions occurring outside the
Eastern District of Pennsylvania.?® (Def.’s Supp. Mem at 2.)
| nproper venue may be raised as a defense pursuant to Federal Rule
of Gvil Procedure 12(b)(3). The propriety of venue in this case
is governed by 28 U S.C. 8§ 1391(e), which provides in pertinent
part:

A civil action in which a defendant is an officer or

enpl oyee of the United States or any agency thereof

acting in his official capacity or under col or of |egal

authority, or an agency of the United States, or the

United States, may, except as otherw se provided by | aw,

be brought in any judicial district in which (1) a

defendant in the action resides, (2) a substantial part
of the events or omssions giving rise to the claim

°In its original Mdtion, the Governnment did not specifically
nove to di sm ss under Rule 12(b)(3), but nonet hel ess suggested t hat
di sm ssal was appropriate because the allegations of fact were
limted to Texas. The Governnent specifically asserted inproper
venue as a basis for dismssal for the first time in the
Suppl erent al Menor andum
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occurred, or a substantial part of property that is the
subj ect of the action is situated, or (3) the plaintiff
resides if no real property is involved in the action.
28 U.S.C. 8§ 1391(e)(1994). In this case, Plaintiff resides in the
Eastern District of Pennsylvania.® Venue is therefore proper in

this District.

D. Motion to Dismiss Under Rule 12(b)(6)

The Governnent further argues that the Conplaint should be
di sm ssed pursuant to Federal Rule of G vil Procedure 12(b)(6). A
claimmay be dism ssed under Rule 12(b)(6) only if the plaintiff
can prove no set of facts in support of the claim that would

entitle her torelief. ALA Inc. v. CCAIR 1Inc., 29 F.3d 855, 859

(3d Gr. 1994). The review ng court nust consider only those facts
all eged in the conplaint and accept all of the allegations as true.
Id. Courts nmust l|iberally construe pro se pleadings and hold them
“to less stringent standards than those drafted by attorneys.”

Bieros v. Nicola, 839 F. Supp. 332, 334 (E.D. Pa. 1993). dains by

pro se litigants may be dism ssed under Federal Rule of GCivil
Procedure 12(b)(6) only “if it appears beyond doubt that the
plaintiff can prove no set of facts in support of his claimwhich

would entitle himto relief.” MDowell v. Delaware State Poli ce,

88 F.3d 188, 189 (3d Cr. 1996)(quotations omtted); see also ALA

Inc., 29 F.3d at 859.

The Governnent is also incorrect that none of the alleged
actions took place in this district.
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The Governnent asserts that dismssal is proper because
Plaintiff has failed to all ege specific investigative operations of
t he Departnment of Justice’, Plaintiff has failed to allege “agency
action wthin the neaning of a relevant statute” as required under
8§ 702, and all of the allegations in the Conplaint “relate to
private individuals taking certain actions which Hagan concl udes
must be acting at the direction of the Departnent of Justice.”
(Def.’s Supp. Mem at 5.) Plaintiff alleges constitutional
violations of the First, Fourth, and Fifth Anmendnents to the
Consti tution. The Court will consider each claimin turn.

1. First Anmendnent (Retaliation)

To state a claimfor retaliation under the First Anendnent, a
plaintiff nust set forth the followng elenents: (1) that the
conduct in question constituted a protected activity under the
First Amendnent; and (2) that the exercise of the protected
activity was a substantial or notivating factor for retaliation by

t he def endant. Feldnan v. Phil adel phi a Housi ng Auth., 43 F. 3d 823,

829 (3d Cir. 1995); see also Watters v. City of Phil adel phia, 55

The Governnent al so contends that Plaintiff has provided “no
evidence that these activities [by the Departnent of Justice]
occurred at all.” (Def.”s Supp. Mem at 3.) (“[I]f these activities
occurred at all, and there is no evidence other than bare
al | egations presented by [Plaintiff] that they did, they occurred
in Texas.”) The Court notes that, consistent with the Rule 12(b) (6)
standard, it has considered the Motion only on the basis of facts
pl ead, and has not considered whether there is or is not any
evi dence to support the actual occurrence of any actions alleged in
t he Conpl ai nt.

13



F.3d 886, 892 (3d Cr. 1995) (stating elenents for First Amendnent
retaliation claimunder § 1983).
Al t hough Plaintiff explicitly concludes in his Conplaint that

t he Departnent of Justice “adopted a scorched earth policy with the

intent to damage [Plaintiff] as retaliation for Applicant’s .

filing of a Bivens action against . . . the fornmer U S. Attorney
for the Northern District of Texas, and . . . the Chief Judge of
the Northern District of Texas . . .” (Conpl. 1 5), Plaintiff’s

Conplaint fails to contain allegations that state a claimfor First
Amendnent retaliation.® Plaintiff alleges that he was danaged in
the formof “taking of [his] business, . . . taking of his famly,

and a ‘taking’ of the nost fundanental of civil rights.”

(Compl. 1 5.) Yet the factual allegations in the Conplai nt consi st

8Pl aintiff further alleges that the “Departnment of Justice
sought [to] create a perpetual investigation in order to avoid
having to face the Bivens charge in court.” (Conmpl. 1 5.) Onits
face, this allegation sounds |like a direct claimof infringenent on
the First Amendnent right of access to the courts, which is
di stinguished froma retaliation claim Access to the courts is
guaranteed by the First Anendnent. M/ house v. Carlson, 652 F.2d
371, 373-74 (3d Cr. 1981); see also Bounds v. Smth, 430 U S. 817,
821 (1977). This access nust be adequate, effective, and
meani ngf ul . Bounds, 430 U. S. at 822. To state a claim for
infringenment on the right of access to the courts, a plaintiff nust
all ege that the actions taken agai nst himcaused actual injury to
him by causing a denial of access to court. Mislimyv. Frane, 854
F. Supp. 1215, 1225 (E.D. Pa. 1994). The Court observes that
Plaintiff has not alleged actions on the part of the Departnent of
Justice that infringed upon his right to court access, and
therefore has not stated a direct access to courts claim
Therefore, to the extent Plaintiff mght have been attenpting to
assert a direct infringenment of access to courts claim said claim
is dismssed pursuant to Federal Rule of GCivil Procedure 12(b)(6).
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of actions by private individuals unconnected to the Governnent
who, at best, cooperated with the Departnent of Justice.® Even
construed in the nost liberal |ight, the Conpl aint does not allege
facts that establish that Plaintiff’s |awsuit was a substantial or
nmotivating factor for the Departnent of Justice’s investigation

In fact, Plaintiff alleges that the actions that formthe basis of

the Conplaint in the instant action “represent a continuation of

simlar actions by the Departnent of Justice which have been the
subject of prior litigation . . .” (Conpl. § 7) (enphasis in
original), thus suggesting there was no change in the investigative
actions taken by the Defendant before and after the |awsuit was
filed.

Accordingly, in the absence of state action, action by the
Departnent of Justice resulting in Plaintiff’s damges, and
subst anti al connecti on between governnental action and t he exerci se
of First Amendnent rights, there is no claimfor First Amendnent
retaliation.

2. Fourt h Anendnent

Plaintiff next clainms that the Defendant violated his Fourth
Amendnent right to privacy through the use of fraudul ently obtai ned

wre taps and i nformants. The Court construes Plaintiff’s claimas

°The al |l egations involve roughly two sets of clains: (1) that
i ndi vi dual s st opped doi ng business with the Plaintiff as the result
of intervention by the Departnment of Justice, see, e.qg., Pl.’s Ex.
A at 4; and (2) that the individuals *“cooperated” wth the
Departnment of Justice. See, e.qg., Pl.’s Ex. A at 4-8.
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an assertion of an unconstitutional search violating his reasonable
expectations of privacy under the Fourth Amendnent. The Court
concludes that Plaintiff has failed to state a claimof a Fourth
Amendnent viol ati on because he has failed to allege state action
that inplicates his Fourth Amendnent rights.

The Fourth Anendnment provides that “The right of the peopleto
be secure in their persons, houses, papers, and effects, against

unr easonabl e searches and sei zures, shall not be violated, and no

Warrants shall issue, but upon probable cause . . .” U S. Const.
amend |V. Plaintiff’s claim of a Fourth Anmendnent violation
relates to three specific incidents that are described in detail in

the Exhibit to the Conplaint: (1) the investigation of his nephew s
drug use, which Plaintiff says was “fabricated,” (Conpl. Ex. A {
8); (2) use of Ms. Venable, a client, as an informant, (Conpl. EXx.
A 19); and (3) use of M. Geen, alino driver, as a confidenti al
informant. (Conpl. Ex. A | 17).

The three all eged incidents involve interactions with private
i ndividuals which, under a broad interpretation of Plaintiff’s
conplaint, allowed the Governnent to obtain or maintain court-
authorized wire taps. Notw thstanding his general allegation of a
Fourth Anendnent violation, Plaintiff does not allege any
connection between the wire taps and the specific incidents.
Plaintiff does not allege that the Governnent obtained any

information from these three incidents that allowed it to then

16



maintain wire taps. Plaintiff, in other words, has failed to
all ege state action invoking his Fourth Amendnent rights.

The first incident involved the drug investigation of
Plaintiff’s nephewwhich, Plaintiff alleges, allowed the Depart nent
of Justice “to maintain voice and electronic intercepts ”
(Compl. § 8). However, Plaintiff alleges that certain private
i ndividuals acted as confidential informants and fal sely reported
drug use. (Conpl. Ex. A T 8.) Even assumng that there was, in
fact, no drug use, Plaintiff has not all eged any w ongdoi ng by the
Departnent of Justice in investigating Plaintiff’s nephew.
Moreover, even assumng that the investigation was fabricated,
Plaintiff |lacks standing to assert a violation of his nephew s
Fourth Amendnent rights.

Wth respect to the second incident, Plaintiff admts that M.
Venabl e had granted permssion to the Departnent of Justice to
install recording equipnent. (Compl. Ex. A T 9.) Wre taps

obtained with the consent of one party to a conversation do not

violate the Fourth Anmendnent. Holnes v. Burr, 486 F.2d 55, 57 (9th

Cr.), cert. denied, 414 U S 1116 (1973). Finally, the third
i nci dent involves the all eged use of a Governnent i nfornmant who net
himon the golf course after a normally reliable client (who was
al | egedly cooperating with the Governnent) cancel ed an appoi nt ment

with him (Conpl. Ex. A § 17.)
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Construing Plaintiff’s allegations in the nost |iberal manner,
t he Court concludes that Plaintiff is attenpting to base his Fourth
Amendnent claimon actions taken by private actors. The claimis
di sm ssed.

3. Fi fth Anmendnment

Plaintiff next alleges a violation of the Due Process clause
of the Fifth Amendnent.!® The Due Process clause of the Fifth
Amendnent provides that “No person shall be. . . deprived of life,
liberty, or property, wthout due process of law” U S. Const.
anend. V. Plaintiff alleges that the Defendant has deprived hi mby

“Iinterven[ing] in a client or enpl oyer relationship of

¥'n stating his clains, Plaintiff argues that the Departnent
of Justice’s investigation constitutes a “taking” of “Applicant’s
business, his right to practice his profession as a Certified
Public Accountant, . . . of his famly, [and] . . . of his nost
fundamental civil rights.” Al though the reference to “takings”
sounds as though it invokes the Takings Clause of the Fifth
Amendnent, Plaintiff’s use of the termin conjunction wth the term
“Intentional deprivation” suggests that his Fifth Arendnent claim
islimted to one of Due Process.

To the extent Plaintiff may have intended to bring a Takings
Cl ause claim however, the Court notes that such claimis properly
di sm ssed under Rule 12(b)(6), because the alleged actions do not
rise to a constitutional violation of the Takings clause. The
cl ause provides: *“ private property [shall not] be taken for
public use, without just conpensation.” U S. Const. anmend. V. The
anendnent addresses a “group of rights inhering in the citizen’'s
relation to the physical thing, as the right to possess, use and

di spose of it . . .” United States v. General Mtors Corp., 323
US 373, 377 (1945). Property for purposes of this clause
enconpasses real property and personal property, including

intellectual property. Ruckelshaus v. Monsanto Co., 467 U. S. 986,
1003-04, 81 L. Ed. 2d 815, 104 S. Ct. 2862 (1984). Plaintiff has
failed to allege a taking of property within the meaning of the
Taki ngs C ause.
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[Plaintiff].” (Compl. 1 13.) However, Plaintiffs’ factual
allegations fail to state a claim for purposes of due process
anal ysi s.

The Suprene Court has held that "an essential principle of due
process is that a deprivation of life, liberty, or property be
preceded by notice and opportunity for hearing appropriate to the

nature of the case." O evel and Bd. of Educ. v. Loudermll, 470 U.S.

532, 542, 105 S. C. 1487, 1493, 84 L. Ed. 2d 494 (1985). The
substantive conponent of the Due Process Cause bars certain
governnent actions "regardless of the fairness of the procedures

used to inplenment them" Daniels v. WIllians, 474 U S. 327, 331,

106 S. . 662, 665, 88 L. Ed. 2d 662 (1986). Al'l egations that
gover nnent actors del i berately vi ol at ed an i ndi vi dual ' s
constitutionally protected interests state a substantive due
process claim See id. (stating that the "guarantee of due process
has been J[historically] applied to deliberate decisions of
governnent officials to deprive a person of life, liberty, or

property"); see also Collins v. Gty of Harker Heights, 503 U. S.

115, 112 S. C. 1061, 1068-69, 117 L. Ed. 2d 261 (1992) (suggesti ng

that a substantive due process clai mshould not be di sm ssed under

Hplaintiff's claim sounds nmuch like a claim of tortious
interference with contractual rel ations. Such a claim however
fails to state a constitutional violation. Accord Baker .

McCol | an, 443 U. S. 137, 146 (1979) (“Section 1983 inposes liability
for violations of rights protected by the Constitution, not for
violations of duties of care arising out of tort law ")
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Rul e 12(b)(6) where the conplaint alleges that governnent actors

wilfully violated plaintiff's constitutional rights); Faganv. Gty

of Vineland, 22 F.3d 1296, 1307 n.7 (3d Cr. 1994) (sane).

The Fifth Amendnent, however, operates only as a restraint on
the national government and on states through the Fourteenth
Amendnent, and is not directed against actions by private

i ndividuals. See Corrigan v. Buckley, 271 U S. 323, 330 (1926);

Community Med. Cr. v. Energency Med. Svcs. of Northeastern Penn.

Inc., 712 F.2d 878, 879 (3d Cr. 1983). To state a claim
therefore, a plaintiff nust denonstrate that the all eged vi ol ati ons

may be "fairly attributable to the state.” Conmunity Med. Cir.

712 F.2d at 879. Activity of a private entity or individual may be
attributable to the federal governnent if the private entity or
i ndi vi dual exercises powers traditionally exclusively reserved to
the governnent, although the fact that the functions serve the
public does not convert themto act of the governnent. Cerena V.

Puerto Rico Legal Svecs., Inc., 697 F. 2d 447, 451 (1st Cr. 1983).

In this case, Plaintiff clains that the Departnent of Justice's
investigative activities ultimtely deprived hi mof his |ivelihood
— his job as an accountant — as well as his freedomto live in
Texas. Even assumi ng that such | osses constitute deprivations as
contenpl ated by the Fifth Amendnent, Plaintiff has failed to all ege
sufficient state action so as to bring his clainms under the purview

of the Due Process  ause. Wth respect to his enploynent,
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Plaintiff’s allegations reveal that the supposed term nation of his
busi ness rel ati onshi ps was nmade by his own choice (Conpl. ¥ 13) or
decisions of his clients to termnate the business relationship
with him usually because he could not performthe work necessary
to maintain the relationship.! Because Plaintiff fails to allege
sufficient state action to support his Fifth Amendnent clains,
those clains are di sm ssed.
I11. Conclusion

It is apparent froma full examnation of the Conplaint and
the attached exhibits and affidavits that dism ssal is appropriate
under Federal Rule of Cvil Procedure 12(b)(6). It is beyond doubt
that Plaintiff can prove no set of facts in support of his claim
which would entitle himto relief. Accordingly, the Court grants
Defendant’s Motion to Dismss the Conplaint inits entirety.

An appropriate Order follows.

2n particular, Plaintiff alleges several “deprivations”
i nvol ving private individuals who canme to himw th projects that he
coul d not conpl ete because doing so would have interfered with his
preparation of docunents for his appeal before the United States
Court of Appeals for the Fifth Crcuit. See, e.qg., Pl.’s Ex. A at
4 (“. . . M. Bunten called during the | ast 10 days of appellant’s
time to conplete his appeal to the 5th Circuit. Because
[Plaintiff] was unable to divert tine immediately to the conpl etion
of the returns, M. Bunten ‘took his business el sewhere’.”)
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

JOHN L. HAGAN, JR
GCvil Action
V.
No. 01-5506

N N N N N

UNI TED STATES OF AMERI CA

ORDER

AND NOW this day of March, 2002, upon
consideration of Defendant’s Mtion to Dismss (Doc. No. 7),
Plaintiff’s Response, the Governnent’s Supplenental Menorandum
Plaintiff’s Response to the Governnent’s Suppl enental Menorandum
and all attendant briefing and subm ssions in support of and in
opposition to the Mdtion to Dismss, and in accordance with the
reasons stated i n the acconpanyi ng Menorandum | T | S HEREBY ORDERED
that Defendant’s Mdtion is GRANTED. The Conplaint in the above-
captioned action is DISMSSED and the Cerk of the Court shall

close this case statistically.

BY THE COURT:

John R Padova, J.



