IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

DONNA HORVATH

Plaintiff, : CIVIL ACTI ON
V. : NO. 00- 0416
KEYSTONE HEALTH PLAN EAST,
I NC. ,
Def endant .
MEMORANDUM AND ORDER
BUCKVWALTER, J. February 22, 2002

Presently before the Court is Defendant’s Mdtion for
Summary Judgnent pursuant to Fed. R Cv. P. 56(c). For the

reasons stated bel ow, Defendant’s notion is granted.

BACKGROUND
Donna Horvath (“Ms. Horvath” or “Plaintiff”) is and has
been enrolled in a health plan operated by Keystone Health Pl an
East, Inc. (“Keystone” or “Defendant”) as a benefit nade
avai l able to her by her enployer, Berger & Montague.! M.
Horvath is the benefits adm nistrator for the firm |In this one-
count ERISA action, Ms. Horvath all eges that Keystone viol ated

its fiduciary duty inmposed by Section 404 of ERI SA 29 U S.C

! Berger & Montague is the law firmrepresenting Ms. Horvath in the
i nstant acti on.



8§ 1104. Ms. Horvath clains that the failure of her Health

Mai nt enance Organi zation (“HMJ), Keystone, to disclose
information regarding its physician conpensati on schene,

i ncludi ng the use of physician incentives, is a breach of ERI SA
fiduciary duty.

Under the general schenme of managed health care, HMOs
use primary-care doctors as gatekeepers who direct patients to
nor e expensi ve specialists only when necessary. Managed care
plans typically enter into contracts with their physicians and
pay nenber doctors a set anount every nonth for each patient in
the program under the doctor’s care, regardl ess of how much care
t he physician provides to the patient. This fixed fee per
patient is referred to as capitation. In addition, primry-care
doctors often receive financial incentives or bonuses “rewardi ng
them for decreasing utilization of health-care services, and
penal i zing them for what may be found to be excessive treatnent.”

Pegram v. Herdrich, 530 U S 211, 219, 120 S. C. 2143, 2149, 147

L. BEd. 2d 164 (2000) (citations omtted). HMOs claimphysician

i ncentives are cost-controlling nmeasures kept in check by the
physi ci ans “professional obligation to provide covered services
wth a reasonabl e degree of skill and judgnent in the patient’s
interest.” 1d. M. Horvath clains that physician incentives set
up a system whereby doctors are paid nore when they provide |ess

care and paid | ess when they provide nore care. Consequently,



she all eges, these incentives conprom se the independent nedi cal
j udgnment of primary care physicians.

In her opposition notion for summary judgnent, Ms.
Horvath al |l eges that Keystone m srepresents the scope of
i nsurance coverage it sells when it states to its subscribers
that they are covered for nedically necessary treatnents, tests
and hospitalizations and that physicians exercise i ndependent
medi cal judgnment in prescribing nedical treatnment. According to
Ms. Horvath, this information is m sleading, false or inconplete
because Keystone’'s contractual relationships with its physicians
i npose an array of restrictions which are intended to, and in
certain instances do in fact, discourage physicians from
providing optimal nedical care. |In other words, Keystone’'s
contract with its doctors — nmaking them gat ekeepers for coverage
whil e paying themnore to prescribe | ess care — necessarily neans
that the scope of insurance is not based purely on nedical
factors; it is instead based upon a conbi nati on of nedical and
financial factors. M. Horvath argues that the fiduciary duties
i nposed on Keystone by ERI SA prohibits such m srepresentations,
and therefore Keystone is liable for failing to disclose its
physi cian incentive programto its subscri bers.

Ms. Horvath seeks to conpel Keystone to disclose its
physi ci an conpensati on schene and seeks restitution for |osses

she has suffered in the formof the alleged difference between



what she actually paid for the insurance benefits she obtained
from Keystone and the supposedly small er amount she woul d have

paid had the incentives been discl osed.

1. LEGAL STANDARD

A notion for sunmary judgnent shall be granted if the
Court determines “that there is no genuine issue as to any
mat erial fact and that the noving party is entitled to judgnent
as a matter of law” Fed. R Cv. P. 56(c). In addition,
“[i]nferences to be drawn fromthe underlying facts contained in
the evidential sources . . . nmust be viewed in the |ight nost
favorable to the party opposing the notion. The non-novant’s
al | egati ons nust be taken as true and, when these assertions
conflict with those of the novant, the former nust receive the

benefit of the doubt.” Goodnman v. Mead Johnson & Co., 534 F. 2d

566, 573 (3d Gir. 1976).

[l DI SCUSSI ON

Ms. Horvath alleges that Keystone violated its
fiduciary duties inposed by Section 404 of ERISA, 29 U S . C 8§
1104, because Keystone m srepresented the scope of insurance
coverage it provides by failing to disclose its physician
conpensati on scheme, which includes financial incentives to

prescri be less care to Keystone subscri bers.



A Fi duci ary Status

In every case charging breach of ERI SA fiduciary duty,
the threshold question is whether that person was performng a
fiduciary function when taking the action subject to conplaint.
Fiduciary status is acquired under ERI SA in one of three ways:
(1) being naned as the fiduciary in the instrunent establishing
t he enpl oyee benefit plan, 29 U S. C 81102(a)(2); (2) being naned
as a fiduciary pursuant to a procedure specified in the plan
instrunment, e.d., being appointed an invest nent manager who has
fiduciary duties toward the plan, 29 U S.C § 1102(a)(2); 29
US C 8 1002(38); and (3) being a fiduciary under the provisions
of 29 U . S.C. § 1002(21)(A), which provides that a person is a
fiduciary
Wth respect to a plan to the extent (i) he exercises
any discretionary authority or discretionary control
respecti ng managenent of such plan or exercises any
authority or control respecting nmanagenent or
di sposition of assets, (ii) he renders investnent
advice for a fee or other conpensation, direct or
indirect, with respect to any noneys or other property
of such plan, or has any authority or responsibility to
do so, or (iii) he has any discretionary authority or

di scretionary responsibility in the adm nistration of
such pl an.

29 U.S.C. 8 1002(21)(A); see GJaziers & G assworkers Union Local

No. 252 Annuity Fund v. Newbridge Sec., 93 F.3d 1171, 1179 (3d
Cir. 1996). Making reference to section 1002(21)(A)(iii), M.
Horvath cl ainms that Keystone is a fiduciary because it has

di scretionary authority over the extent to which physician

5



incentives are disclosed. In support of this contention, M.
Horvath points to her conplaint, which alleges that Keystone
exercises discretion in the determnation of the content of those
di sclosures. Plaintiff argues that the allegation in her
conplaint is sufficient to establish that Keystone has attained
fiduciary status triggering the duty to disclose all nmateri al
facts regarding its physician conpensation schene.

The nonnovant “cannot sinply reassert factually
unsupported all egations contained in its pleadings” in order to

defeat summary judgnent. WIllians v. West Chester, 891 F.2d 458,

460 (3d Cir. 1989). However, Keystone does not appear to contest
its fiduciary status except by way of footnote in which it cites
two cases for the proposition that Keystone is not a fiduciary

under ERI SA See Schulist v. Blue Cross of lowa, 717 F.2d 1127

(7th Gr. 1983) (holding that health insurers were not
fiduciaries under ERISA with respect to prem uns which they

charged); Marks v. |ndependence Blue Cross, 71 F. Supp. 2d 432

(E.D. Pa. 1999) (holding insurer did not exercise discretion and
control over plan or plan’s assets sufficient to be a fiduciary).
While neither Plaintiff nor Defendant has skillfully
presented argunent on this issue, the Suprene Court of the United
St ates appears to give the nod to an HMO acquiring fiduciary
status with respect to its duty to disclose physician incentives.

See Pegram 530 U S. at 228 n. 8, 120 S. C. at 2154 n. 8




(“Although we are not presented with the issue here, it could be
argued that [an HMJ is a fiduciary insofar as it has
discretionary authority to admnister the plan, and so it is
obligated to disclose characteristics of the plan and of those
who provide services to the plan, if that information affects
beneficiaries’ material interests.”).

Nonet hel ess, the Court need not determ ne whether and
to what extent Keystone is an ERI SA fiduciary because it
concl udes that the circunstances conplained of fall outside the
scope of any fiduciary relationship that may have exi sted between
Keystone and Ms. Horvath. Thus, any fiduciary obligation that
may have exi sted does not enconpass a duty to inform Ms. Horvath
of Keystone' s physician conpensati on schene.

B. Scope of Fiduciary Duty Under Section 404

Section 404(a) provides that an ERI SA fiduciary nust
performits functions solely in the interest of the beneficiaries
of the plan and “with the care, skill, prudence, and diligence
under the circunstances then prevailing that a prudent man acting
in alike capacity and famliar with such matters would use in
the conduct of an enterprise of a like character and with |ike
ains.” 29 U.S.C. 8§ 1104(a)(1)(B). “A fiduciary’ s duties under
ERI SA are based both on ERI SA, particularly the prudent person
standard as set forth in ERISA § 404, 29 U.S.C. § 1104, and on

the common |aw of trusts.” Reamv. Frey, 107 F.3d 147, 153 (3d




Cr. 1997). The United States Court of Appeals for the Third
Crcuit (“Third Crcuit”) generally holds that one who nmay have
attained a fiduciary status does not have an obligation to
disclose all details of its personnel decisions that my sonehow
i npact upon the course of dealings with a beneficiary/client.
“Rather, a fiduciary has a legal duty to disclose to the
beneficiary only those material facts, known to the fiduciary but
unknown to the beneficiary, which the beneficiary nust know for

its own protection.” daziers, 93 F.3d at 1182; see also

Rest at enent (Second) of Trusts § 173, comment d (1959). M.
Horvat h argues that Keystone' s physician conpensation schene is
such material information for which Keystone has an affirmative
duty to fully disclose, and anything |less than full disclosure is
m sleading to its subscri bers.

The Third G rcuit has not yet addressed whet her ERI SA
i nposes a fiduciary duty to disclose financial incentives in
heal th i nsurance plans when silence on the matter allegedly
constitutes a msrepresentation. Wile this case does not
involve affirmative m srepresentations in the traditional sense,
it is clear that “a fiduciary not only has a negative duty not to
m srepresent material facts to plan beneficiaries, but also a
corresponding affirmative duty to speak ‘when the trustee knows

that silence mght be harnful.’” Harte v. Bethlehem Steel Corp.

214 F.3d 446, 452 (3d Cr. 2000) (citing Bixler v. Central Pa.




Teansters Health & Welfare Fund, 12 F.3d 1292, 1300 (3d Cr.
1993)).

W are left with the question to what extent a
fiduciary’'s alleged msinformation or failure to provide
informati on constitutes an actionable breach of fiduciary duty
under § 404(a). Wiile not speaking specifically to the
di scl osure of physician incentives, the Third Crcuit has
devel oped a body of law wth respect to an ERI SA fiduciary’s
obligation of disclosure. The three cases discussed bel ow track
t he devel opnent of this | aw

In one of its earlier pronouncenents, the Third Crcuit
held that an ERI SA fiduciary may be held directly |liable under
section 404(a) for a failure to provide conplete and accurate
material information to its beneficiaries “once an ERI SA
beneficiary has requested information froman ERI SA fiduciary who
is aware of the beneficiary’'s status and situation[.]” Bixler,
12 F.3d at 1300. “This is so even if that information conprises
el ements about which the beneficiary has not specifically
inquired.” 1d.

In Bixler, a wi dow brought suit to recover her
husband’ s nedi cal expenses and death benefits after her husband’ s
enpl oyer deni ed coverage and al |l egedly engaged in
m srepresentations that prevented her fromelecting to continue

the fam |y’ s nmedical coverage through COBRA. Shortly after her



husband’ s death, the w dow called her husband s enpl oyer to

i nqui re about a death benefit. The conpany’ s general manager
advi sed the wi dow that there were no such benefits avail abl e.

Al t hough this informati on was accurate as far as the benefits
avai | abl e t hrough her husband s enpl oyer, the wi dow was entitled
to benefits through COBRA, information which the enployer’s
general manager failed to disclose. The Third GCrcuit believed
summary judgnent was not warranted because a material issue of
fact existed wth respect to whether Bixler’s enployer net its
fiduciary duty of informng Ms. Bixler that she could pay for
conti nued cover age:

[We think there is evidence fromwhich a trier of
fact could infer that Wel sh knew the Bixlers and their
situation well enough to be aware of M. Bixler's
hospitalization and the attendant nedi cal expenses. If
M. Welsh knew that M. Bixler's death left Ms. Bixler
wi th substantial unpaid nedical expenses and that she
coul d receive reinbursenent for those expenses under
Drivers' plan by signing and returning the COBRA notice
that Wl sh had sent to her husband, we believe the
failure to advise her of the available benefits m ght
be found to be a breach of fiduciary duty despite the

fact that her inquiry was limted to the availability
of a death benefit.

Therefore, in Bixler, it was only the beneficiary's
speci al circunmstances, if known by the fiduciary, conbined with
the beneficiary’ s specific inquiry that triggered the fiduciary’s
duty to disclose.

The Third Circuit subsequently hei ghtened an ERI SA

fiduciary s obligations of disclosure in daziers, supra, doing

10



away with any requirenent that the beneficiary nake a specific
inquiry. In Gaziers, an enployee of a brokerage firmresigned
after the firmdi scovered suspected inproprieties in his personal
investnments. Prior to leaving the firms enploy, the enpl oyee
acted as the firnms representative to the plaintiff enpl oyee
benefits funds. The firmdid not informthe plaintiffs of the
circunstances surrounding its consultant’s departure. Wen the
departed enpl oyee established his own brokerage firm the
plaintiffs followed himand transferred their funds to the new
firm again with no advice fromthe brokerage firmof the
negative information regarding its former enpl oyee. The
consul tant subsequently stole assets in excess of $500, 000 and
wast ed additional assets in excess of $2,000,000. The daziers
court stated that “[w e have never held that a request is a
condition precedent to such a duty [to disclose] regardl ess of
the circunstances known to the fiduciary. To the contrary, it is
clear that circunstances known to the fiduciary can give rise to
this affirmative obligation even absent a request by the
beneficiary.” daziers, 93 F.3d at 1181.

Therefore, while beneficiary inquiry is no |onger
required, if it ever was, under daziers there still nust exist a
set of circunstances, which puts the fiduciary on notice that the
beneficiary is exposed to a potential harm for which disclosure

of certain information known to the fiduciary would protect the

11



beneficiary frommaking a m sinformed and harnful decision with
respect to the particular ERI SA pl an.

Jordan v. Federal Express Corp., 116 F.3d 1005 (3d Gr.

1997), further refined Third Grcuit |aw regardi ng an ERI SA
fiduciary’s legal duty to disclose by exam ning the concept of
materiality. |In Jordan, the plaintiff received a four page

| etter which provided information pertinent to his interest in
disability retirenent. The letter failed to nention that post-
retirement changes to the participant’s retirenent plan sel ection
were prohibited. Unaware of the revocability restriction, the
plaintiff selected the 50% Joint and Survivor Annuity and
designated his wfe as the beneficiary, even though they had
marital difficulties at the time. The plaintiff |earned — only
after retirenment and divorce — that he could not transfer the
benefits of his plan to his new wife, and that the plan was

i rrevocabl e.

The Jordan Court first reiterated the | aw established
by Bixler and d aziers, “a fiduciary has a |legal duty to disclose
to the beneficiary only those material facts known to the
fiduciary but unknown to the beneficiary, which the beneficiary
must know for its own protection.” Jordan, 116 F.3d at 1015. 1In
di scussing materiality, the Jordan Court held that a
m srepresentation or an om ssion may rise to a material level if

“there is a substantial l|likelihood that it would m sl ead a

12



reasonabl e enpl oyee in maki ng an adequately infornmed retirenent

decision.” Jordan, 116 F.3d at 1015 (quoting In re Unisys Corp.

Retiree Medical Benefit “"ERISA” Litig., 57 F.3d at 1255, 1264 (3d

Cr. 1995)). The Jordan court denied summary judgnent on the
factual issue of whether the admnnistrator’s failure to describe
the irrevocability of Jordan’s retirenent selection constituted a
material om ssion and thus, a breach of its duty to exercise the
care, skill, prudence and diligence as required under ERI SA

Therefore, Jordan appears to have streamined the test
announced in Bixler and d aziers, holding that a breach of
fiduciary duty occurs when harmresults frominformation not
di sclosed to the beneficiary that is “material,” (i.e.,
information that would m sl ead a reasonabl e enpl oyee i n nmaki ng an
adequately infornmed decision). This streamined test is
appropriate in that the Third Grcuit has always held that “the
duty to disclose material information is the core of a
fiduciary’ s responsibility.” Bixler, 12 F.3d at 1300.

Ms. Horvath’s claimthat Keystone breached its
fiduciary duty under ERI SA fails under any Third Crcuit test
obligating an ERI SA fiduciary to disclose information to a
beneficiary. First, under Bixler, Keystone, as the party noving
for summary judgnment, has denonstrated the absence of a genuine
i ssue of material fact on an elenent of Plaintiff’s claim It is

undi sputed that Ms. Horvath did not make any type of request or

13



inquiry that would trigger Keystone's obligation to disclose
information with respect to physician incentives. This is so
despite Keystone’'s invitation to nmake avail abl e, upon request, a
summary of the nethodol ogi es used by Keystone to reinburse for
health care services, extended to all Keystone subscribers inits
Menber Handbook, and to Ms. Horvath specifically as benefits

adm nistrator of the law firmfor which she works, in a letter
addressed to the benefits adm nistrator.

Next, under d aziers, Keystone again has succeeded in
denonstrating the absence of a genuine issue of material fact on
Plaintiff’s claimin that no set of circunstances put Keystone on
notice that Ms. Horvath woul d need protection from nmaking a
harnful decision with respect to her health insurance pl an.

It appears that Ms. Horvath's theory is that she would
not have paid the rate that Keystone charged for its health
i nsurance had she known of Keystone's physician conpensati on
schenme and her m sinfornmed decision to do so was the result of
Keystone’s m srepresentations in the formof om ssions regarding
physi cian incentives. Even if this was a cogni zabl e harm
deserving of protection through disclosure under ERI SA there is
no factual support for the proposition that Keystone was on
notice that its physician incentive schene exposed Ms. Horvath to
maki ng a decision to pay higher rates for health insurance

coverage. In the first instance, Ms. Horvath did not pay

14



Keystone for health insurance. Keystone provided group insurance
to Ms. Horvath's enpl oyer, who provided health insurance to its
enpl oyees at no additional cost or deduction in salary. Not only
must the Court infer that Ms. Horvath’s enployer could negotiate
a better rate for the group insurance it purchased through
Keystone, but that had Ms. Horvath's enpl oyer done so, it would
have then passed along the savings to its enpl oyees.

Additionally, Ms. Horvath has not pressed any claim
t hat Keystone’s om ssions had the potential to expose her to
i nconpet ent nedi cal treatnent that could have been prevented had
she known about physician incentives. M. Horvath admts that
she did not experience any nedical injury or deficient
heal t hcare, she has never had any type of treatnent that was not
covered or made any claimto Keystone that has not been paid.
Furthernore, Ms. Horvath does not support her bare assertion that
physi ci an incentives cause doctors to prescribe less care than is
medi cal |y necessary. There is no evidence before the Court that
physi ci ans’ financial interests eclipse their professional
obligation to provide conpetent care or causes physicians to
abandon their independent nedical judgnent, forego directing
patients to specialists or fail to prescribe nedical necessary
treatnments, tests or hospitalizations, for the purpose of
receiving a |larger bonus paynent fromtheir nmanaged health care

or gani zati on.
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Finally, according to Jordan, it is not apparent why
i nformati on regardi ng physician incentives would be consi dered
material to Ms. Horvath. Her enployer does not neke avail abl e
any other health plan to its staff. M. Horvath does not suggest
t hat she woul d have chosen to forego subscribing to Keystone’'s
health plan, or chosen to subscribe to another plan at her own
expense, had she known that Keystone offered various incentives
to its physicians.

Ms. Horvath further admts in her opposition brief that
she in no way relied on Keystone’s om ssions with respect to
physi ci an incentives by arguing that reliance on such om ssions
is not a necessary elenent of her claim However, it is inplicit
in the very concept of materiality that the nondisclosure rel ates
to matter upon which a plaintiff could be expected to rely in
determ ning whether to engage in the conduct in question.

The only influence Ms. Horvath clains that Keystone's
om ssion had on her conduct is her claimthat had she known of
the existence and particul ars of Keystone’'s physician incentive
schene, she m ght have questioned a physician’s reconmendation
for a particular service or treatnent. However, M. Horvath has
repeatedly made plain that she does not conplain of inferior care
and disclains any injuries arising fromfailure of Keystone
doctors to provide a particular |evel of nedical care. Thus, it

i s unclear why the know edge of Keystone’'s physician conpensation

16



schenme woul d have caused Ms. Horvath to question the satisfactory
medi cal care she was receiving from Keystone. Her hypotheti cal
assertion that she may have questioned a physician's
recommendati on sinply does not denonstrate that there was a
substantial |ikelihood that Keystone's failure to inform her of
physi cian incentives msled her in nmaking adequately inforned
heal t h coverage deci si ons.

Addi ti onal support to the Court’s conclusion that ERI SA
does not inpose a duty to disclose physician incentives can be
found in a recent decision decided by a trial court in this

district. In Peterson v. Connecticut Gen. Life Ins. Co., No. 00-

cv- 605, 2000 W. 1708787 (E.D. Pa. Nov 14, 2000), the Honorable
Robert F. Kelly dismssed a plaintiff’s conplaint for failure to
state a claimunder Fed. R Cv. P. 12(b)(6), finding that ERI SA
does not inpose a broad fiduciary duty to disclose financial
incentives in health insurance plans. The Peterson court
reasoned t hat:

those Third Crcuit cases which have addressed a
fiduciary duty to disclose . . . have done so only
where a plan participant nmakes a specific inquiry
or where the fiduciary knew of the plaintiff’s
particul ar circunstances requiring disclosure and
t he non-di sclosure resulted in a particul ar
injury. Further, while the Third Crcuit is
arguably willing to expand the protections

af forded by ERI SA' s di sclosure provisions, its
reluctance to overly burden plan adm nistrators
with broad disclosure duties . . . recomends
agai nst the inposition of the blanket dutyl[.]

Pet erson, 2000 W. 1708787 at *109.

17



Peterson further notes two cases outside of this
circuit which have addressed the duty of HM3s to discl ose

physi ci an financial incentives. In Shea v. Esensten, 107 F. 3d

625 (8th Gr. 1997), the plaintiff, who was conpl ai ni ng of heart
pai ns, asked his primary care physician whether he should see a
heart specialist. Hi s physician advised himnot to, but failed
to disclose that the type of referral the plaintiff sought was

di scouraged under the physician conpensation arrangenent with the
plaintiff's HMO. The United States Court of Appeals for the
Eighth Grcuit ("Eighth Crcuit") held that this failure to

di scl ose was a breach of fiduciary duty under ERISA. 1d. at 629.
Specifically, the court held that "[w] hen an HMJO s fi nanci al

i ncentives discourage a treating doctor from providing essenti al
health care referrals for conditions covered under the plan
benefit structure, the incentives nust be disclosed and the
failure to do so is a breach of ERISA's fiduciary duties.” 1d.
However, while the Shea court did inpose the duty to disclose
financial incentives, it did so under circunstances in which the
nondi scl osure followed a specific inquiry by a particul ar

i ndi vidual. Accord Bixler, supra.

Moreover, in Ehlmann v. Kai ser Found. Health Plan, 198

F.3d 552 (5th Gr. 2000), the United States Court of Appeals for
the Fifth Circuit ("Fifth Grcuit") upheld the district court's

di smssal of the plaintiffs' claimthat their HMO breached its
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fiduciary duty under ERI SA to disclose its physician financial

i ncentives, even though no request for such information had been
made by any plaintiff. Ehlnmann, 198 F.3d at 554. The Fifth
Circuit refused to add a disclosure provision to those already
enunerated in ERI SA, concluding that such effective amendnents to
ERI SA are within the sole province of Congress, and declining to
"encroach on that authority by inposing a duty which Congress has
not chosen to inpose."” 1d. at 555. Moreover, the court noted
that the cases in which a duty to disclose financial incentives
had been inposed, including Shea, all involved a specific inquiry

or other special circunstances, and therefore did not support "a

broad duty to disclose to all plan nenbers the details of its

physi ci an conpensation and rei nbursenent schenes." [d. at 556.
Finally, the Court notes the Southern District of

Florida case brought to its attention by Plaintiff. See In re:

Managed Care Litigation, MDL No. 1334, Master File No. 00-1334-

MD- Moreno (S.D. FI. Feb. 20, 2002). In that case, to the extent
that any breach of fiduciary duty clains survived the defendant’s
nmotion to dismss, the court cautioned that the plaintiffs
“shoul d be aware of the fragility of their clains[,]” due to the
fact that “absent a specific inquiry by the beneficiary or sone
ot her conpelling circunstance, neither the summary plan
description requirenents nor ERI SA's general fiduciary duty

obligations require that a plan adm ni strator disclose financial
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incentives paid to physicians or enployees in the clains review

process.” 1d. at 36.

| V. CONCLUSI ON

For the reasons stated above the Court holds that
Keystone did not have an affirmative duty to disclose to M.
Horvath its physician conpensati on schene, which included the use
of financial incentives for physicians to ration the health care
provided to its subscribers. Thus, summary judgnent is granted
in favor of Defendant and Plaintiff’'s claimis dismssed wth
prej udi ce.

An appropriate Order follows.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVANI A
DONNA HORVATH,
Plaintiff, : ClVIL ACTI ON
v. : NO. 00- 0416

KEYSTONE HEALTH PLAN EAST,
I NC. ,

Def endant .

ORDER

AND NOW this 22" day of February, 2002, upon
consi deration of Defendant’s Mtion for Summary Judgnent (Docket
No. 55), Plaintiff’s Brief in Opposition thereto (Docket No. 62)
and Defendant’s reply (Docket No. 65) it is hereby ORDERED t hat
Def endant’ s notion i s GRANTED.

Judgment is entered in favor of Defendant Keystone
Health Plan East, Inc. and against Plaintiff Donna Horvat h.

This case i s marked CLOSED.

BY THE COURT:

RONALD L. BUCKWALTER, J.



