IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

UNI TED STATES OF AMERI CA : CRI M NAL ACTI ON
V.
JI MW TORRES : NO. 01-531-1

FI NDI NGS OF FACT, CONCLUSI ONS OF
LAW AND ORDER

HUTTON, J. February 20, 2002

On Sept enber 4, 2001, Defendant Ji mry Torres was i ndi cted
for Possession of a Firearmby a Convicted Felon, in violation of
18 U.S.C. 8922(g). On Cctober 25, 2001, Defendant entered a plea
of Not GQuilty. Defendant filed a Mdtion to Suppress the firearm
recovered in this case on Novenber 2, 2001, and the Government
filed its Response on January 18, 2002. A Suppressi on Heari ng was
held in this Court on January 22, 2002. The Governnent filed a
Suppl emental Menorandum on January 30, 2002, and the Defendant
filed a Supplenental Menorandum on February 1, 2002. The
Governnment filed a Response to Defendant’s Suppl enmental Menorandum
on February 5, 2002. Upon consideration of the above filings, the
testinmony presented at the hearing, and exhibits received in
evi dence at the hearing, the Court nmakes the follow ng findings of

fact and concl usi ons of | aw.



. ELNDI NGS OF FACT

1. Lieutenant Sean Doris is enployed by the Phil adel phia Police
Departnent, where he has worked for twenty-five (25) years. Lt.
Doris is in charge of the Narcotics Stri ke Force and i s responsi bl e
for overseeing street sales operations of drug dealing. The
Narcotics Strike Force focuses on high crine areas known for drug
dealing and drug-related crinmes. See Doris Test. at 3, |lines 8-25.
When nenbers of the Narcotics Strike Force are conducting street
operations, Lt. Doris stays in the vicinity, in his vehicle, to

oversee the operations. See id. at 4, |lines 6-16.

2. Late in the afternoon on Novenber 12, 2000, Lt. Doris was in
his patrol car on the 200 Bl ock of Ontario Street. Hi s squad was
wor king on a street sales operation approxi mately two bl ocks from
that corner. Lt. Doris was listening to the transm ssions, naking
sure that the buyers were being tracked and arrested in a quick and

safe manner. See id. at 5, |ines 2-16.

3. Lt. Doris identified the area he was in as the K Sector of the
Twenty-Fifth District, which is located in the East D vision of
North Phil adel phia. See id. at 5, lines 22-25; pg. 6, lines 1-2.
Lt. Doris stated that the Twenty-Fifth District is a high-crine
area with a large anount of homicides and an extrenely |arge

guantity of drugs. This area has been targeted as a high-crine
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area by both the Philadel phia Police and Federal |aw Enforcenent

officials. See id. at 6, lines 7-21.

4. VWiile Lt. Doris was parked at the 200 Bl ock of Ontario Street
on Novenber 12, 2000, at approximately 4:30 PM two elderly
Hi spanic males in a pickup truck pulled next to Lt. Doris and told
himthat there was a male with a gun on Lawence Street. See Doris
Test. at 10, lines 12-19. Lt. Doris put his car in reverse and
backed up to Lawence Street, where he observed a Hispanic nale
standing in the mddle of the street, approximately twenty to
twenty-five feet away, who pulled out a gun and started firing the
gun at a group of mal es standing on the sidewal k across the street.

See id. at 10, lines 20-24.

5. The Hispanic nale who fired the gun, after seeing Lt. Doris,
began runni ng sout hbound on Lawence Street. Lawence Street is a
one-way street that runs northbound. Lt. Doris attenpted to drive
sout hbound on Lawence Street, against the flow of traffic, in
pursuit of the H spanic male. Lt. Doris was unable to keep pace
with the Hi spanic male due to the heavy flow of oncom ng traffic.

See id. at 12, lines 4-109.

6. Lt. Doris identified this individual as a Hispanic nale,

approximately five foot five to five foot six, approximtely 135-



140 pounds, wearing dark clothing. See id. at 12, |ines 22-25.

7. The Hispanic male was running quickly southbound down the
center of Lawence Street. See id. at 14, lines 3-6. Lt. Doris had
made it about three-fourths of the way down Lawence Street when
the H spanic male turned the corner onto Westnorel and Street. See
Doris Test. at 14, lines 10-15. Westnoreland Street is a one-way
street running eastbound. See id. at 14, |ines 19-25. Lt. Doris
attenpted to turn the corner onto Wstnoreland Street, going
west bound agai nst the flow of traffic, but was unabl e due to heavy

oncomng traffic. See id. at 14, lines 16-25.

8. Imediately after turning the corner onto Westnorel and Street,
Lt. Doris pulled off to the side of the road into an enpty spot in
order to let the oncomng traffic get by. See id. at 15, lines 8-
13. Lt. Doris was unable to proceed westbound down West norel and
Street due to the heavy oncomng traffic. See id. at 15, lines 10-

13.

9. After Lt. Doris turned onto Westnorel and Street and pulled into
the enpty spot, he noticed a snmall car parked directly in front of
him See Doris Test. at 16, lines 3-5. Parked directly behind the
smal| car was a | arge Chevrol et Suburban autonobile. The driver’s

side door of the Suburban was open, there was a nmle standing



i nside the door franme, and there was another nmale sitting in the
driver’s seat. See id. at 15, lines 24-25, pg. 16, lines 1-2.
Approxi mately forty-five seconds to a mnute el apsed fromthe tine
Lt. Doris first observed the male firing the gun until Lt. Doris
observed the Defendant and the other nmale individual standing

out side the Suburban. See id. at 21, |ines 8-13.

10. Lt. Doris and the nmal e standi ng i nside the door frane nade eye
contact with one another. At that point the male individual who
was standing inside the door frane threw his hands up in the air

and took two or three steps backward. See id. at 16, |ines 6-25.

11. Lt. Doris then exited his vehicle but had not yet pulled out
his weapon. See id. at 18, |ines 14-16. At that point, Lt. Doris
observed t he Def endant, who was sitting in the driver’s side of the
Subur ban, put his hands beneath his legs and |ift his body up. Lt.
Doris believed that, based on the Defendant’s bodily novenents, he
was trying to conceal sonething underneath his legs. See Doris
Test. at 17, lines 10-14; pg. 18, lines 4-12. When Lt. Doris
exited his vehicle, he was approximately ten to fifteen feet away
fromthe defendant and the mal e standi ng i nsi de the door frane. See

id. at 18, lines 1-3.

12. After Lt. Doris exited his vehicle and observed t he Def endant



reach down and pl ace his hands between his legs, Lt. Doris pulled
hi s weapon and ordered t he Def endant and the ot her mal e individual
to place their hands in the air. See id. at 19, lines 1-8. The
Def endant ignored Lt. Doris’ first demand to raise his hands in the
air. Seeid. at , lines 1-10. Lt. Doris then nade a second denand
that the Defendant get out of the car and place his hands in the
air, and the Defendant conplied. See id. at 19, lines 6-13. Based
on his experience, Lt. Doris believed that the Defendant was trying
to hide either a gun or drugs. See Doris Test. at 19, |ines 20-25;

pg. 30, lines 10-13.

13. Lt. Doris testified that he ordered the Defendant out of the
car because of the Defendant’s suspici ous novenents and because he
did not know if the Defendant was the individual he had been
chasing. See id. at 19, lines 20-25. The Defendant is a sl ender
built H spanic nale and had a facial profile that was simlar to
the individual that Lt. Doris had been chasing. See id. at 20,

lines 9-11.

14. After the Defendant stepped out of the vehicle, he closed the
door of the Suburban behind him See id. at 22, |lines 4-11. Lt.
Doris had both mal es place their hands on the wall of a row hone
| ocat ed outside of the Suburban. See id. at 20, lines 16-18. Lt.

Doris waited for backup to arrive and they conducted a Terry frisk



of the two nmales. See Doris Test. at 21, |lines 1-5. Wiil e the
of ficers were frisking the Def endant and t he ot her mal e i ndi vi dual ,
Lt. Doris wal ked over to the Suburban and | ooked in the w ndow at
the front driver’s side seat and observed a .40 cali ber handgun in
plain viewon the seat. See id. at 21, lines 20-23. Lt. Doris was
able to view the weapon before he opened the door of the Suburban.
See id. at 22, lines 13-17. Wen Lt. Doris retrieved the weapon,
he noticed that the serial nunber was obliterated. See id. at 22,
lines 18-25. Lt. Doris also noted that the gun was conpletely
| oaded, the nmagazine was in the handle of the gun and there was no
round in the chanber. See id. at 23, lines 6-9. When Lt. Doris
recovered the gun from the seat of the Suburban and noticed the
obliterated serial nunber, he placed the Defendant under arrest.

See Doris Test. at 23, lines 17-19.

15. Lt. Doris testified that, at the tinme the Defendant was bei ng
frisked, he wasn't sure if the Defendant was the individual that
Doris had been chasing. However, once Lt. Doris found the weapon
on the seat of the Suburban, Doris testified that he “thought for
sure” he had apprehended the individual he was chasing. See id. at

23, lines 20-25.

16. Lt. Doris testified that it was only after further

i nvestigation that he discovered that the Defendant was not the



i ndi vidual that he had been chasing. Lt. Doris came to this
conclusion after discovering that there was dust and dirt in the
bore of the gun that he seized, and after snelling gun oil rather

than gun powder. See id. at 24, lines 1-15.

17. Lt. Doris testified that his observation of the other male
i ndi vidual who was standing outside the Suburban was suspicious
because this individual threw his hands up, for no apparent reason,
upon seeing Lt. Doris. Lt. Doris stated that he did not know if
this individual was involved in the shooting, if he was being

robbed, or if his car was being stolen. See id. at 29, lines 17-25.

18. Lt. Doris testified that, on the day in question, he was in
uni form and was driving a marked police vehicle. See id. at 30,

lines 14-17.

1. CONCLUSI ONS OF LAW

1. The Fourth Amendnent to the United States Constitution
prohi bits "unreasonabl e searches and sei zures" by the Governnent,
and its protections extend to brief investigatory stops of persons

or vehicles that fall short of traditional arrest. Terry v. Ohio,

392 U.S. 1, 9 (1968); United States v. Cortez, 449 U S. 411, 417

(1981). Because the "bal ance between the public interest and the

individual's right to personal security,” United States v.
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Brignoni - Ponce, 422 U S. 873, 878 (1975), tilts in favor of a

standard less than probable cause in such cases, the Fourth
Amendnent is satisfied if the officer's action is supported by
reasonabl e suspicion to believe that crimnal activity "may be

afoot."” United States v. Sokolow, 490 U.S. 1, 7 (1989). Therefore,

under the Supreme Court’s decision in Terry v. OChio, a police

officer is permtted to stop and briefly detain an individual for
i nvestigatory purposes if the officer has reasonabl e suspi ci on t hat

crimnal activity may be afoot. See Terry, 392 U S. at 30.

2. Specifically, the Suprene Court in Terry held that, where a
police officer observes unusual conduct which | eads hi mreasonably
to conclude in light of his experience that crimnal activity may
be af oot and that the persons with whomhe is dealing may be arned
and presently dangerous, and where nothing in the initial stages of
the encounter serves to dispel his reasonable fear for his own or
others' safety, he is entitled for the protection of hinself and
others in the area to conduct a carefully limted search of the
outer clothing of such persons in an attenpt to di scover weapons

whi ch m ght be used to assault him See Terry, 392 U S. at 30.

3. When discussing how reviewing courts should make “reasonable
suspi cion” determ nations, the Supreme Court has said repeatedly

that courts nust look at the "totality of the circunstances" of



each case to see whether the detaining officer has a
"particularized and objective basis" for suspecting |ega
wrongdoi ng. See Cortez, 449 U. S. at 417, 418. This process allows
officers to draw on their own experience and specialized training
to make inferences from and deductions about the cunulative
information available to themthat "m ght well elude an untrained

person." 1d. at 418.

4. Lt. Doris testified that he has been an police officer for
twenty-five years, and is currently in charge of the Narcotics
Strike Force and responsible for overseeing street sales
operations. See Doris test. at 3, lines 8-25. Based on a tip
received from an unidentified individual, Lt. Doris spotted and
pursued a Hispanic nmale who had fired a gun into a crowd of peopl e.
See id. at 10, lines 20-24. Lt. Doris was pursuing this Hi spanic
mal e t hough a hi gh-crine section of Phil adel phia known for its high

vol unme of drugs and violent crine. See id. at 6, lines 7-21.

5. Lt. Doris further testified that he | ost sight of the H spanic
mal e as this individual turned onto Westnorel and Street. See id. at
14, lines 10-15. Lt. Doris was able to turn onto Westnorel and
Street approximately forty-five seconds to a mnute after Doris
initially witnessed the H spanic male firing the gun. See id. at

21, lines 8-13. | medi ately after turning onto Westnorel and

-10-



Street, Lt. Doris saw the Defendant sitting in a |arge Chevrol et
Subur ban, and another wunidentified male standing outside of the
Suburban. See id. at 15, lines 24-25. Lt. Doris testified that the
Defendant had a simlar profile to the individual he was chasing.

See id. at 20, lines 9-11.

6. Lt. Doris testified that both the Defendant and the
unidentified male were neking suspicious novenents. The
uni dentified mal e standi ng out si de t he Suburban put his hands up in
the air and took steps backward i medi ately upon seeing Lt. Doris.
See id. at 16, lines 6-25. Lt. Doris stated that he did not know
if the unidentified mal e was being robbed or if his car was being
stolen. See id. at 29, lines 17-25. The Defendant was putting his
hands between his legs and lifting up his body. See id. at 17,
lines 10-14. Lt. Doris believed that, based on the Defendant’s
bodi |l y novenents, he was possibly trying to hide a weapon under his

legs. See id. at 17, lines 10-14.

7. This Court concludes, based on the facts nentioned above, that
Lt. Doris had reasonable suspicion and was justified in stopping
t he Def endant and conducting a Terry frisk. Under the totality of
the circunstances, Lt. Doris had reasonabl e suspicion to believe
that crimnal activity was af oot based on the fact that Doris was

in pursuit of a Hispanic man he witnessed firing a gun into a crowd
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of people in a high crine area, he saw this individual turn onto
Westnorel and Street and then lost sight of him and imediately
after arriving on Westnorel and Street, Doris saw bot h t he Def endant
and an unidentified individual making suspicious novenents which
led Lt. Doris to believe that the Defendant was hiding a weapon.
The brief detention of the Defendant by Lt. Doris, therefore, did

not violate the Defendant’s Fourth Amendnent rights.

8. Moreover, Lt. Doris saw the gun in plain view on the seat of
t he Suburban before he retrieved it. It is well settled that
searches and seizures of property in plain view are presunptively

reasonabl e. See Payton v. New York, 445 U. S. 573, 586-587 (1980).

What a person know ngly exposes to the public is not a subject of

Fourth Anmendnent protection. See California v. Graolo, 476 U S

207, 213 (1986) (quoting Katz v. United States, 389 U S. 347, 351

(1967). Therefore, Lt. Doris’ seizure of the gun did not violate
the Defendant’s Fourth Anmendnent rights.

Under the totality of the circunstances, Lt. Doris had
reasonabl e suspicion to believe that crimnal activity was afoot
and, therefore, was justified in detaining the Defendant. The gun
that was seized by Lt. Doris was in plain viewon the driver’s side
seat of the Suburban. Accordingly, Lt. Doris” actions did not
violate the Fourth Amendnent rights of the Defendant.

An appropriate Order foll ows.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

UNI TED STATES OF AMERI CA : CRI M NAL ACTI ON
V.
JI MW TORRES NO. 01-531-1
ORDER

AND NOW this 20th day of February, 2002, upon
consi deration of the Defendant’s Mdtion to Suppress (Docket No. 6),
t he Governnent’ s Response thereto (Docket No. 9), the testinony and
evi dence presented at the suppression hearing on January 22, 2002,
the Governnent’s Suppl enent al Menmorandum in  Qpposition to
Defendant’s Mdtion to Suppress (Docket No. 13), Defendant’s
Suppl enental Menorandum in Support of his Mtion to Suppress
(Docket No. 14), and the CGovernnent’s Response to Defendant’s
Suppl enental Menorandum in Support of H's Mtion to Suppress
(Docket No. 15), IT IS HEREBY ORDERED t hat the Defendant’s Mbdtion

i s DEN ED.

BY THE COURT:

HERBERT J. HUTTON, J.



