IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

KENNETH S. HOFFMAN,
Plaintiff, : CIVIL ACTI ON
V. : NO. 01- 5622

CARMEN THOVE, CHARLES

MARTI N, M CHAEL FI TZPATRI CK

SANDRA M LLER, Bucks County

Comm ssi oners, and COUNTY CF

BUCKS

Def endant s.

VEMORANDUM

BUCKWALTER, J. February 15, 2002

The Plaintiff, Kenneth S. Hoffrman (*Hoffman” or
“Plaintiff”) brings this action pursuant to 42 U S.C. 88 1983 and
1988 al l eging violations of the First and Fourteenth Anendnents
of the United States Constitution. Presently before the Court is
Def endants’ Mdtion to Dismss Plaintiff’'s Due Process C ai nms
pursuant to Fed. R CGv. P. 12(b)(6). Because the Court holds
that Plaintiff does not maintain a property interest in his
enpl oynent with the County of Bucks, said notion is granted and
Plaintiff’s due process clains are di sm ssed.

l. BACKGROUND!

! The Court takes all well pleaded facts in Plaintiff’'s conplaint as
true and views themin the |light nost favorable to him See Jenkins v.
McKei then, 395 U. S. 411, 421, 89 S. Ct. 1843, 1849, 23 L. Ed. 2d 404 (1969).




Plaintiff was an enpl oyee of the County of Bucks (the
“County”) in its Departnent of Information Technology (“IT")
until his term nation on Septenber 26, 2000. Plaintiff was
targeted for investigation and termnated as a result of two
epi sodes occurring during his enploynent with the County.

The first incident concerns the fact that the County
outsourced the operations of its |IT Departnent to a nanagenent
consulting firmby the nane of Staffmasters. Plaintiff was
advi sed by the County that Staffmasters naintained conplete
charge of IT and its daily operations but that he could be
assured of continued job security. Plaintiff was unhappy with
t he outsourcing arrangenent and was verbally critical of
Staffmasters, conplaining to Staffmasters, as well as County
managenent and enpl oyees. Plaintiff asserts that these
conplaints contributed to his term nation

The second incident occurred when Defendant Charles
Martin's secretary asked Plaintiff if he would actively support
t he Republican candidate for the position of State Representative
for District 144. Plaintiff replied that he woul d not support
the candidacy in any way. Plaintiff asserts, that he was
termnated in retaliation for his refusal to support the
Republ i can candi dat e.

I n Sept enber of 2000 and shortly after the incidents

descri bed above, Plaintiff was advised by Defendant Carnmen Thone



(“Thonme”) that she had initiated an investigation into
Plaintiff’s conduct as an enployee of |IT, which reveal ed that
Plaintiff conmtted acts that nay have created a hostile work
envi ronnent.? Consequently, Thonme suspended Plaintiff, giving
himsix hours to respond to the allegations. Approximtely four
days later, Thone advised Plaintiff that he was term nated as a
County enpl oyee based upon the allegations and Plaintiff’s
response thereto.

After Thonme notified Plaintiff of his term nation,
Plaintiff requested a specific reason in witing upon which his

termnation was based. Thone replied that Plaintiff was an “at-
w Il enployee” and that she was not required to give Plaintiff a
reason for the termnation. Thonme simlarly denied Plaintiff the
opportunity to appeal the term nation decision.

Plaintiff asserts a property interest in his enploynent
wth the County and clains that dism ssal fromhis job wthout
notice or a hearing deprived himof that property interest

W t hout due process of aw. Defendants assert that Plaintiff, as

a public enployee, has no property interest in his enpl oynment

2 At this point intinme the record is not detailed with respect to the
conduct in which Plaintiff engaged that would have |l ed his enployer to
concl ude that he had created a hostile work environment. From what the Court
can gather, Plaintiff allegedly (1) used the term“blow nme” in a serious,
derogatory fashion toward fell ow enpl oyees; (2) shouted at others in a
bul l yi ng or derogatory manner; (3) used derogatory hand gestures at fellow
enpl oyees; and (4) threatened a fellow enployee’s job at the County.
Plaintiff denies that he engaged in any of the described conduct.

3



with the County and therefore, Plaintiff’'s due process clains

fail.

1. STANDARD
Under Fed. R Civ. P. 12(b)(6), the party noving for
di smi ssal has the burden of proving that no cl ai mhas been

stated. Kehr Packages v. Fidelcor, Inc., 926 F.2d 1406, 1409 (3d

Cr. 1991). To prevail, the nmovant nust show “beyond doubt that
the plaintiff can prove no set of facts in support of his claim

which would entitle himto relief.” Conley v. G bson, 355 U S

41, 45-46, 78 S. . 99, 102, 2 L. Ed. 2d 80, 84 (1957). A
conpl aint should be dismssed if "it is clear that no relief
coul d be granted under any set of facts that could be proved

consistent with the allegations.” H shon v. King & Spalding, 467

US 69, 73, 104 S. C. 2229, 2232, 81 L. Ed. 2d 59, 65 (1984).

L1l DI SCUSSI ON
Property interests are created by state law. As a
rule, public enployees in Pennsylvania are at-will enpl oyees and

cannot be provided with tenure unless there is express

| egislative authority for doing so. Brown v. Trench, 787 F.2d
167, 170 (3d Gr. 1986). Pennsylvania courts are willing to
di sregard the general rule and find a property right in public
enpl oyment “only where the enpl oyee has an enforceabl e

expectation of continued enpl oynment which can exist only if the



enpl oyee, by statute or contract, has been granted sone form of

guarantee.” Batson v. Mntgonery County, 557 A 2d 65, 66 (Pa.

Comw. Ct. 1989) (internal quotations omtted).

When tenure in public enploynent is debated,
Pennsyl vani a courts have devel oped a two-prong test. |[If the
public enpl oyee can denonstrate (1) an enforceabl e expectation of
conti nued enpl oynent, or sonme guarantee of continued enpl oynent
extended by the public enployer and (2) that the public enpl oyer
had the specific statutory authority to create that interest,
then public enployees will be found to have attained a property
i nterest deserving of due process.

The first prong can be denonstrated by pointing to any
governi ng enpl oynent provision providing for dismssal for just
cause, appearing in any official pronouncenent, not just a state

statute. See Perri v. Aytch, 724 F.2d 362, 365-66 (3d Cr. 1983)

(expectation interest in continued enploynent created by court of
common pl eas personnel regulation that specifically provided that
di sm ssal during probationary period shall be “for just cause

only”); Abrahamyv. Pekarski, 728 F.2d 167, 170 (3d G r. 1984)

(property interest in enploynent arising fromsection of township
manager’ s ordi nance providing that no person shall be discharged

wi t hout just cause); Brown, supra (just cause provision in

per sonnel policy procedures adopted by county gave assi stant



director of public information property right in continued
enpl oynent).

Once the property interest is found to have been
created, the question still remains whether the public enployer
had t he power under Pennsylvania |law to create a property
interest in the particular public enploynent in question. See
Perri, 724 F.2d at 366. |In denonstrating this second prong, the
enpl oyee nust point to a state statute that enables the public
enpl oyer to create such expectancy in continued public
enpl oynent. Pennsylvania |law instructs that the enabling
| egi slation must contain a specific and explicit statenent of the
public agency’s power to contract for tenured enploynent in order

to create a property interest in public enploynent. See Scott v.

Phi | adel phia Parking Auth., 402 Pa. 151, 157, 166 A 2d 278, 282

(1960). However, federal courts applying Pennsylvania | aw have
been generous in finding statutory authority. See Perri, 724
F.2d at 366 (judiciary had power to create a property interest in
wor ker’ s enpl oynent under Pennsylvania | aw enabling “the
governing authority [to] exercise general supervisory and

adm nistrative authority over the personnel of the systeni);

Abr aham v. Pekarski, 537 F. Supp. 858, 867 (E.D. Pa. 1982)

(statutory authority found in Pennsyl vania Local Agency Law,
governi ng proceedi ngs of township board of conm ssioners); Brown,

787 F.2d at 171 (deferring to | ower court which found authority



to grant tenure in Pennsylvania statute granting county authority
to adopt resolutions for “generally regulating the affairs of the
county”).

In the instant action, Plaintiff clains that the County
of Bucks created a property interest in his enploynent. As
support for his contention, Plaintiff points to the County’s
human resources policy, which provides that “enpl oyees may be
subject to disciplinary action up to and including discharge for
violating any established rules or regulations or commtting
ot her inproper conduct.” Wile this is far froma “just cause”

provision as illustrated in Perri, Abraham and Brown, supra, the

Court concedes that this provision could be interpreted to
establish that County enpl oyees coul d be discharged only for the
reasons stated in its policy manual .

As addi tional support under prong one, Plaintiff points
to a conversation he had wwth the County Director of Finance in
which Plaintiff was advised that only six County enpl oyees were
deened at will. The Director of Finance then went on to identify
the six individuals and their respective positions within the
County, none of which included Plaintiff or his position.

Finally, the Director of Finance advised Plaintiff that he was a
protected enpl oyee and could only be termi nated for just cause.

Even if a property interest was created, as Plaintiff

asserts, he has only net prong one of the test devel oped by



Pennsyl vania courts. Plaintiff has not pointed to any

Pennsyl vani a statute, which expressly, or otherw se, grants the
County the authority to create such interest in continued

enpl oynent. \Were a state public enployer attenpts to create
tenured enpl oynent in the absence of enabling | egislation, such

creation is invalid and unenforceabl e. Bal |l as v. Readi nq,

No. Cl V. A. 00- CV- 2943, 2001 W 73737 at *3 (E.D. Pa. Jan. 25, 2001)
(citations omtted).

Thus, because of the lack of enabling |egislation,
Plaintiff cannot assert that he has a property interest in his
enpl oynent with the County of Bucks and therefore, his due
process claimfails. Defendants notion to dismss Plaintiff’s
due process clains is granted.

An appropriate Order foll ows.



IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

KENNETH S. HOFFMAN,
Plaintiff, : CIVIL ACTI ON
V. : NO. 01- 5622

CARMEN THOVE, CHARLES

MARTI N, M CHAEL FI TZPATRI CK,

SANDRA M LLER, Bucks County

Comm ssi oners, and COUNTY CF

BUCKS

Def endant s.

ORDER

AND NOW this 15'" day of February, 2002, upon
consideration of Defendant’s Mdtion to Dismss Plaintiff’s Due
Process O ains (Docket No. 3) and Plaintiff’s Opposition thereto

(Docket No. 5) it is hereby ORDERED that Defendant’s notion is

CRANTED and Plaintiff’'s due process clains are di sm ssed.

BY THE COURT:

RONALD L. BUCKWALTER, J.



