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AND
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VEMORANDUM
Padova, J. February , 2002

Before the Court is Andrew Swai nson’s counsel ed Petition for
Wit of Habeas Corpus pursuant to 28 U S.C. § 2254. For the reasons
that follow, the Court denies the Petition.
| . FACTUAL BACKGROUND AND PROCEDURAL HI STORY

On March 21, 1989, Petitioner was convicted in the
Phi | adel phia County Court of Common Pleas of nurder in the first
degree, crimnal conspiracy and possession of an instrunment of
crinme. Trial counsel, Perry DeMarco, filed post-trial notions which
were denied. Petitioner was sentenced to life inprisonnent on the
murder bill, a concurrent term of five to ten years on the
conspiracy bill, and two and one-half to five years on the weapons
count. Trial counsel withdrew, and David Belnont, Esquire, filed

notice of appeal on Petitioner’s behalf with the Pennsylvania



Superior Court on COctober 24, 1989, raising four issues.! On June
26, 1990, the Pennsyl vania Superior Court affirmed the findings of
the trial court in an unpublished opinion. On February 5, 1991, the
Pennsyl vani a Suprene Court denied all ocatur.

On January 12, 1993, Petitioner filed a notion (“First PCRA
Motion”) pursuant to the Pennsylvania Post-Conviction Relief Act
(“PCRA"), 42 Pa. Cons. Stat. 8 9541. Wiile his First PCRA Mtion
was pending, Petitioner filed petition for Wit of Habeas Corpus
with this Court on February 24, 1993. Due to this habeas
proceedi ng, the PCRA court dism ssed Petitioner’s First PCRA Mdtion
W t hout prejudice on March 18, 1993. On July 15, 1993, this Court
dism ssed the habeas petition for failure to exhaust state
remedi es.

Petitioner filed a new PCRA Mtion (“Second PCRA Mtion”) on
August 3, 1993, which was anmended to include three clainms of
prosecutorial m sconduct and six clains of ineffective assistance

of counsel .? The PCRA Court appoi nted Paul Hetznecker, Esquire, to

These issues included: (1) whether trial counsel was
ineffective for choosing not to present alibi wtnesses; (2)
whet her the trial court erred in not granting the pre-trial notion
to suppress evidence of the photographic identification; (3)
whet her the trial court erred in refusing to grant a mstrial when
a wtness referred to the Petitioner’s nicknanme “Blood”; and (4)
whet her the trial court erred under Commonwealth v. Kloiber, 106
A.2d 820 (Pa. 1954), for failing to give a cautionary warning in
the jury instructions about weak identification evidence.

These <clainms included: (1) did the prosecutor conmmt
m sconduct by inplying to the jury that Petitioner did not have
character evidence available and that the Petitioner may have a
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represent Petitioner and held a lengthy evidentiary hearing. On
August 6, 1997, Petitioner was denied relief.

Petitioner tinely appealed to the Superior Court, raising two
new issues: (1) whether the trial court denied Petitioner an
inpartial evidentiary hearing on his post-conviction clains; and
(2) whether the case should be remanded for an evidentiary hearing
for further exculpatory evidence. Petitioner also raised eight

issues simlar to those raised in his Second PCRA Mdtion.3? The

prior crimnal record; (2) did the prosecutor commt m sconduct by
eliciting hearsay testinony to prove Petitioner’s notive for the
killing; (3) did the prosecutor fail to disclose a wtness’
statenent to trial counsel that constituted m sconduct, thereby
denying Petitioner a fair trial; (4) did trial counsel fail to
present character testinony; (5) didtrial counsel fail to present
alibi witnesses during the trial; (6) did trial counsel fail to
w thdraw the alibi defense after | earning that there were probl ens
with that defense; (7) did trial counsel fail to object to hearsay
evidence or file a notion in limne to exclude it; (8) did tria
counsel fail to present the testinony of a defense investigator to
rebut the testinony of the eyewitnesses; and (9) did appellate
counsel fail to challenge trial counsel’s ineffectiveness for the
i ssues set forth above.

3These clains alleged that: (1) the prosecutor conmtted
m sconduct by inplying to the jury that Petitioner did not have
character evidence and by suggesting that the jury consider the
possibility that he had commtted crines in other jurisdictions;
(2) the prosecutor commtted msconduct by eliciting alleged
hearsay testinony; (3) the prosecutor commtted m sconduct by
failing to disclose a wtness statenment prior to trial; (4)
appel I ant counsel was ineffective for not alleging on appeal that
trial counsel was i neffective for not presenting character evi dence
at trial; (5) trial counsel was ineffective for telling the jury
that he woul d present alibi wtnesses, but then failing to produce
any such testinony at trial; (6) appellate counsel was ineffective
for failing to allege trial counsel’s ineffectiveness for failing
to withdraw the alibi defense prior to trial, know ng the defense
was problematic; (7) appellate counsel rendered ineffective
assi stance of counsel for choosing not to assert trial counsel’s
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appeal was denied on July 13, 1998. On Decenber 30, 1998, the
Pennsyl vani a Suprene Court denied allocatur.

On Decenber 20, 1999, Petitioner filed the instant Petition
pursuant to 28 U S.C. 8§ 2254. Shortly thereafter, Sanmuel C.
Stretton entered his appearance on Petitioner’s behalf and on June
14, 2000, filed an anended pleading, and on Decenber 19, 2000
filed a suppl enental pleading (along with the original Petition for
Wit of Habeas Corpus, collectively known as the “Petition”). In
accordance with 28 U S.C. §8 636(b)(1)(B) and Local Rule of Civi
Procedure 72.1, the Court referred the Petition to United States
Magi strate Judge Charles B. Smth (“Mgi strate Judge”) for a report
and recommendation. On July 17, 2001, the Magistrate Judge filed
a report and recomendation (“Report”) recommending that the
Petition be denied in all respects. Petitioner filed tinely
objections to the Report in its entirety. In accordance wth 28
US C 8 636(b), the Court will conduct a de novo determ nation of

t he i ssues raised.*

i neffectiveness concerning the introduction of hearsay evidence;
and (8) trial counsel was ineffective for not calling the defense
investigator inrebuttal, and appell ate counsel was i neffective for
not litigating this issue on direct appeal.

“Where a habeas petition has been referred to a magistrate
judge for a Report and Recomendation, the district court “shal
nmake a de novo determ nation of those portions of the report or
speci fied proposed findings or recomrendati ons to which objection
is mde . . . [The Court] mmy accept, reject, or nodify, in whole
or in part, the findings or recommendations mde by the
magi strate.” 28 U.S.C. 8§ 636(b) (1994).
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Magi strate Judge summarized in the foll ow ng eight

DI SCUSSI ON

The Petition asserts nearly twenty issues, which

(1) thetrial court erredin not granting a mstrial when
the Commonwealth wtness said Petitioner’s nicknanme
“Bl ood” was given to him because of his stories “about
bodi es and other stuff,” which purportedly referred to
Petitioner killing other people;

(2) Trial counsel and counsel on direct appeal were
ineffective for failure to present a defense which
i ncluded alibi wtnesses, and the defense investigator
who woul d al | egedly refute the prosecution’s eyew tness’
statenent that he was offered conpensation if he refused
to testify;

(3) The trial court erred in not charging the jury that
the identification should be received with care and
caution;

(4) (a) Trial counsel and counsel on direct appeal were
i neffective for not presenting or preserving the issue as
to character wi tnesses’ testinony concerning Petitioner’s
reputation in the community; (b) the assistant District
Attorney erred in inplying Petitioner did not have
character witnesses avail abl e and by i nplying Petitioner
had a prior crimnal record; (c) trial counsel and
counsel on direct appeal were ineffective for not
objecting to or preserving the issue in 4(b);

(5)(a) The prosecution erred in eliciting purportedly
i nper m ssi bl e hearsay testinony fromw tnesses as t o what
t he decedent said about Petitioner and the decedent’s
coments on notives for the crinme; (b) trial counsel and
counsel on direct appeal were ineffective for not
obj ecting and preserving the issue in 5(a);

(6)(a) The prosecution failed to properly disclose a
Wi tness statenent to trial counsel prior to trial,
thereby denying Petitioner a fair trial; (b) trial
counsel and appellate counsel were ineffective for not
objecting or preserving the issue in 6(a);

(7) Trial counsel was ineffective for not calling two
police wi tnesses who could have refuted the testinony of
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M. Presley; direct appellate counsel and PCRA counse

erred and were ineffective for not properly preserving

this issue;

(8) The assistant district attorney erred on commenting

on Petitioner’s failure to testify and present a defense

and further erredin msleading the jury on M. Presley’s

prior record; trial counsel, appellate counsel, and PCRA

counsel were ineffective for not objecting or preserving

t hese i ssues.

The Magi strate Judge recommended denying the Petition in its
entirety. He <concluded that some <clains were procedurally
defaulted, and that the remaining clains should be denied on the
merits.

Petitioner objects to the entire Report. First, Petitioner
objects to the finding of procedural default, maintaining that the
Magi strate Judge erred in finding that: (1) sonme clains were
defaul ted because they were not raised on the state level; (2)
Petitioner had not properly raised the clai mof “actual innocence;”
and (3) Petitioner had not nmade a showi ng of “cause and prej udice”
to excuse the procedural default. Petitioner further argues that
the Magistrate Judge erred in concluding that: (1) there was no
alleged error in the trial court’s failure to grant a mstrial in
light of references at trial to Petitioner’s nicknane “Blood”; (2)
counsel was not ineffective for failing to call alibi and other
wi tnesses; (3) the trial court did not err by failing to give the

jury special cautionary instructions; and (4) counsel was not

ineffective for failing to object to the prosecutor’s use of



hearsay testinony. For the follow ng reasons, the Court overrul es
Petitioner’s objections.

A Procedural Default

Odinarily, before a federal district court may entertain a
petition for wit of habeas corpus, the petitioner nust exhaust his

or her renedies in state court. See Carter v. Vaughn, 62 F.3d 591,

594 (3d Cir. 1995). In order to exhaust the avail able state court
remedies on a claim a petitioner nust fairly present all the
clains that he will make in his habeas corpus petition in front of
the highest available state court, including courts sitting in

di scretionary appeal. See O Sullivan v. Boerckel, 526 U. S. 838,

847-48 (1999); Henderson v. Frank, 155 F.3d 159, 164 (3d Cr.

1998). To “fairly present” a claim Petitioner nust present a
federal clainms factual and | egal substance to the state courts in
a manner that puts them on notice that a federal claimis being

asserted. See MCandless v. Vaughn, 172 F.3d 255, 261 (3d Grr.

1999). A petitioner who has raised an i ssue on direct appeal need
not raise it again in state post-conviction proceedi ngs. See Evans

V. Court of Commpn Pl eas, Del aware County, PA., 959 F.2d 1227, 1230

(3d Cir. 1992). Nor nust the state court discuss or base its
decisions upon the presented clains for those clains to be

consi dered exhausted. See Doctor v. Walters, 96 F.3d 675, 678 (3d

Cir. 1996). The burden of establishing that a habeas claim was

fairly presented falls upon the petitioner. See Lines v. Larkins,




208 F.3d 153, 159 (3d Gr. 2000). “[I]f [a] petitioner failed to
exhaust state renedies and the court to which petitioner would be
required to present his clains in order to neet the exhaustion
requi renment would now find the clains procedurally barred

there is procedural default for the purpose of federal habeas .

.” Coleman v. Thonpson, 501 U.S. 722, 735 n.1, reh’ g deni ed, 501

U S 1277 (1991); MCandless, 172 F. 3d at 260. Procedural default

bars federal review of those clains precluded by state |aw
Col eman, 501 U.S. at 729.
Petitioner’s clains nunbers 4(c), 7 and 8 were never raised

before and are therefore unexhausted. See O Sullivan v. Boerckel

526 U. S. at 847-48; Henderson v. Frank, 155 F.3d at 164. Petiti oner

cannot return to the state courts to file a successive PCRA
petition on his unexhausted clainms, however, because the one-year
statute of limtations for such notions has passed. See 42 Pa

Cons. Stat. 8§ 9545(b) (1) (West 1998)° Petitioner’s judgnent becane

The Section provides, in pertinent part:

Any petition under this subchapter, including asecond or
subsequent petition, shall be filed within one year of
the date the judgnent becones final, unless the petition
al l eges and petitioner proves that:

(i) the failure to raise such a cl ai mpreviously was
the result of interference by governnent officials with
the presentation of the claim in violation of the
Constitution or laws of the United States;

(i1i) the facts upon which the claimis predicated
were unknown to the petitioner and could not have been
ascertai ned by the exercise of due diligence; or

(iii) the right asserted is a constitutional right
t hat was recogni zed by the Suprene Court of Pennsyl vani a
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final on March 30, 1999, ninety days after the Pennsyl vani a Suprene
court denied allocatur. Petitioner had a year from that date to
raise any additional clains in a PCRA petition. Consequently, any
attenpt to file for relief in the state courts would be beyond the
one-year statute of Ilimtations. Mreover, Petitioner has not
all eged, nor would the state court likely find, that any of the
three exceptions set forth in the statute apply.

Under PCRA, procedural default can al so occur through waiver.
A claimis waived if “the petitioner could have raised it but
failed to do so before trial, at trial, during unitary review, on
appeal or in a prior state post-conviction proceeding.” 42 U.S.C A

8§ 9544(b) (West 1998); see also Commonwealth v. Rollins, 738 A 2d

435, 440-41 (Pa. 1999) (issues of prosecutorial msconduct which
were not raised on direct appeal were waived).

In this case Petitioner’s clainms nunbers 4(a), 4(b), 5(a), and
6(a) are waived.® Petitioner raised these prosecutorial msconduct

issues for the first time in his Second PCRA Mtion. As the

after the time period provided in this section and has
been held by that court to apply retroactively.

42 Pa. Cons. Stat. § 9545(b)(1) (West 1998).

5The Magi strate Judge concluded that claim nunber 4(a) had
never been raised, and was therefore unexhausted. Petitioner
objected, arguing that this claim had been raised at his PCRA
Hearing. In this instance, whether the claim is unexhausted or
wai ved, it is procedurally defaulted and federal habeas reviewis
precl uded.



Pennsyl vani a Superior Court found, since Petitioner “failed to
rai se any issue of [the prosecutorial msconduct clains at issue]
during trial, on direct appeal, or in any collateral proceedi ngs,

they are waived under the PCRA.” Commonwealth v. Swainson, 1843

slip op. at 2 n.3 (Pa. Super. C. July 13, 1998)(citing 42 Pa.
Cons. Stat. 8§ 9544(hb)).

The Court may excuse procedural default and consider a claim
on the nerits, however, if the petitioner can “denonstrate cause
for the default and actual prejudice as a result of the alleged
viol ation of federal |law, or denonstrate that failure to consider
the claims will result in a fundanental m scarriage of justice.”

Col eman, 501 U.S. at 750; see al so McCandl ess, 172 F.2d at 260. The

Magi strate Judge concluded that Petitioner failed to denonstrate
cause and actual prejudice or a fundanental m scarriage of justice
because of actual innocence. Petitioner objects, arguing that he
has i ndeed est abli shed both bases for excusing procedural default.

In this case, Petitioner has failed to establish cause for the
procedural default.’” A denonstration of cause sufficient to survive
dism ssal “nust ordinarily turn on whether the prisoner can show
that sonme objective factor external to the defense i npeded
counsel's efforts to conply with the state's procedural rule.”

Caswell v. Ryan, 953 F.2d 853, 862 (3d Cr.), cert. denied, 504

‘Because the Court determnes that Petitioner has failed to
establish cause, it need not address the issue of whether
Petitioner established prejudice.
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US 944 (1992) (citation omtted). Petitioner asserts that the
procedural infirmties of his clains were caused by counsels’
failure to object to or properly preserve the underlying issues.
Error by counsel may constitute cause for procedural default if the
error is also constitutionally ineffective under the standard set

forth by the Suprenme Court in Strickland v. WAshington, 466 U. S

668 (1984). See Carrier, 477 U S. at 488. However, procedurally

defaulted clainms cannot be asserted as “cause” for not having

conplied with state procedural rules. Edwards v. Carpenter, 529

U S. 446, 452-52, 456 (2000)(“A claimof ineffective assistance .

generally must be presented to the state courts as an
i ndependent claim before it nmay be used to establish cause for a
procedural default.”). Moreover, ineffectiveness of post-conviction
counsel normally cannot constitute cause to excuse procedural
default in a federal habeas petition. Colenman, 501 U. S. at 757.
Because Petitioner’s ineffective assi stance of counsel clains 4(a),
4(c), 6(b) and 7 have been procedurally defaulted, they cannot be
considered as establishing cause. Petitioner also fails to set
forth any ot her evidence i ndependent of his procedurally defaulted
i neffectiveness clains to show cause and his claimfor ineffective
assi stance of appellate counsel does not constitute cause.

The Magi strate Judge al so concluded that Petitioner has not
even al |l eged, | et al one proven, actual innocence, and therefore did

not establish a fundanental mniscarriage of justice. Under
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fundanmental m scarriage of justice, a petitioner nust “establish
that under the probative evidence he has a colorable claim of

actual innocence.” Miurray v. Carrier, 477 U.S. at 495. The habeas

petitioner nust showthat “a constitutional violation has probably
resulted in the conviction of one who is actually innocent.” Schl up
v. Delo, 513 U S 298, 327 (1995) (citing Carrier, 477 U. S. at
496). To establish the requisite probability, the petitioner nust
showthat it is nore |likely than not that no reasonable juror would
have convicted himin the light of the new evidence. 1d. Petitioner
must “support his allegation of constitutional error with new
reliable evidence — whether it be excul patory scientific evidence,
trustworthy eyew tness accounts or critical physical evidence -
that was not presented at trial.” 1d. at 324. The Magi strate Judge
concluded that Petitioner has not offered any new evidence that
Petitioner did not commt the crinme. Petitioner objects and cl ai ns
that his testinony at the PCRA Hearing is filled wth evidence that
he did not commit the crine. Petitioner argues that he testified at
the PCRA Hearing that he had alibi w tnesses who woul d denonstrate
that he did not conmt the crinme, that he had character w tnesses,
and that two police officers, Oficer Kay and Oficer Peay, one of

who testified at the PCRA Heari ng, woul d have directly contradicted

what the prosecutions’ w tnesses said, but they were never called
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at trial.® Petitioner, however, contradicts hinself with this

objection: Petitioner argues that he testified at the PRCA Hearing

8 The post-trial opinion of the trial court
describes the circunstances of the crine as
foll ows:

On January 17, 1988, at approximately 3:40 a.m, the
def endant, Andrew Swai nson, shot and kil l ed Stanl ey Opher
wi th a sawed-of f shotgun. M. Opher was running fromthe
prem ses of 5413 Sanson Street pursued by the defendant
who shot him on the porch steps. M. Swainson then
noticed Paul Presley on the porch and yelled into the
house wher eby anot her nmal e appeared on t he porch carrying
a boltaction shotgun. After a brief skirmsh wth
Presley, both nmen ran from the house in opposite
di rections.

On January 22, 1988, the defendant and another
unidentified male were arrested for allegedly driving a
stolen car. They were taken to the Police Adm ni stration

Building . . . . The defendant was then infornmed that he
was goi ng to be questioned concerning the shooting death
of Stanely [sic] Opher. . . . He then gave [a]n

excul patory statenment in the shooting death of Stanley
Opher. The defendant was then infornmed that he was not
going to be arrested . . . . [Defendant agreed to be
fingerprinted and photographed to be kept in a file
during the hom ci de i nvestigation]. On February 12, 1988,
[ Plaul Presley was shown a photo spread and he identified
t he photo of defendant, Andrew Swai nson, as the man who
shot Stanl ey Qpher.

Trial Opinion, Sabo, J. at 1-3. According to trial counsel’s
testinmony at the PCRA Hearing about the officers’ police reports,
O ficer Kay, who was within a short distance of 5413 Sanson Street
where the hom ci de occurred, saw two individuals (not Petitioner)
crossing fromthe side of 5413 to the other side of the street and
runni ng down the street. The O ficer stopped both individuals. (One
of these individuals, Paul Presley, the prosecutor’s eyew tness,
was subsequent|y charged wi th aggravated assault in the shooting of
the decedent in this case). Oficer Kay also had indicated that
Presl ey’ s hand was bl eeding and that Presley told the Oficer that
he had been shot with a shotgun and that the bl eeding resulted from
a shotgun pellet. (At the PCRA Hearing, trial counsel asserted
strategic reasons for not calling these officers during trial.)

13



that he wanted the officers’ testinony presented and that he did
not learn of the officers’ testinony until after trial. In fact,
Petitioner was aware of the officers’ potential testinony before
trial, but his counsel did not call these wi tnesses — Petitioner
consented to not calling these witnesses. (N T. 1/14/97 (PCRA
Hearing), at 94-101). Therefore, this is not new evi dence avail abl e
after trial denonstrating Petitioner’s actual innocence. Mreover
this evidence, even if new, when considered with the evidence
of fered by the Commonweal th falls short of establishing that it is
nmore |ikely than not that no reasonabl e juror woul d have convi ct ed
hi m Because Petitioner has not shown cause and prejudice or a
m scarriage of justice, the Court wll not consider the nerits of
the procedurally defaulted clains.

B. The Remaining Clainms On the Merits

Section 2254 of Title 28 of the United States Code allows
federal courts to grant habeas corpus relief to prisoners “in
custody pursuant to the judgnent of a State court only on the
ground that he is in custody in violation of the Constitution or
laws or treaties of the United States.” 28 U.S.C A § 2254(a) (West
Supp. 2001). Since it was filed after April 24, 1996, the Petition
is governed by the Antiterrorismand Effective Death Penalty Act of

1996 (“AEDPA"), P.L. 104-132. See Lindh v. Mirphy, 521 U S. 320,

326-27 (1997). Section 2254(d)(1), as anended by AEDPA, provides:

An application for a wit of habeas corpus on
behalf of a State court shall not be granted with
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respect to any claim that was adjudicated on the
nmerits in State court proceedings unless that
adj udi cation of the claim
(1) resulted in a decision that was contrary to, or
i nvol ved an unreasonable application of, clearly
established federal law, as determned by the
Suprene Court of the United States; or
(2) resulted in a decision that was based on an
unr easonabl e determ nation of the facts in |Iight of
the evidence presented in the State court
pr oceedi ng.

28 U S.C A 8 2254(d)(1) (West Supp. 2001).

Under AEDPA, a state court’s |legal determ nations may only be
tested against “clearly established Federal |aw, as determ ned by
the Suprenme Court of the United States.” U S.C A 8§ 2254(d)(1)
(West 2001). This phrase refers to the “hol di ngs, as opposed to the
dicta” of the United States Suprene Court’s decisions as of the

time of the relevant state court decision. Wllians v. Taylor, 529

U S. 362, 412 (2000).

To apply the AEDPA standards to pure questions of | awor m xed
questions of |aw and fact, federal habeas courts initially nust
determ ne whet her the state court deci sion regardi ng each cl ai mwas
contrary to clearly established Suprene Court precedent. See Werts
v. Vaughn, 228 F.3d 178, 197 (3d Cir. 2000). A state court deci sion
may be contrary to clearly established federal | aw as determ ned by

the United States Suprene Court in tw ways. See Wllianms, 529 U S

at 405. First, a state court decision is contrary to Suprene Court

precedent where the court applies a rule that contradicts the

15



governing law set forth in United States Suprene Court cases. See
id. Alternatively, a state court decision is contrary where the
state court confronts facts that are materially indistinguishable
froma relevant United States Suprene Court precedent and arrives
at an opposite result. See id. at 406. If relevant United States
Suprene Court precedent requires an outcone contrary to that
reached by the state court, then the court nmay grant habeas relief

at this juncture. See Matteo v. Superintendent S.C 1. Al bion, 171

F.3d 877, 890 (3d Cir. 1999).

If the state court decision is not contrary to precedent, the
court nust eval uate whether the state court decision was based on
an unreasonabl e application of Suprene Court precedent. See id. A
state court decision can involve an “unreasonabl e application” of
Suprene Court precedent if the state court identifies the correct
governing legal rule but unreasonably applies it to the facts of

the particular state prisoner’s case. See Wllians, 529 U S at

407. A state court determ nation also nay be set aside under this
standard if the court fails to extend a governing |egal principle
to a context in which the principle should control or unreasonably
extends the principle to a new context where it should not apply.

See Randass v. Angelone, 530 U. S. 156, 166 (2000); WIlianms, 529

U S. at 407.
To grant a habeas corpus wit wunder the unreasonable

application prong, the federal court nust determ ne that the state
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court’s application of clearly established federal I|aw was

obj ectively unreasonable. See Wllians, 529 U S. at 409; Werts, 228

F.3d at 197. A federal court cannot grant habeas relief sinply by
concluding inits independent judgnent that the state court applied
clearly established federal |aw erroneously or incorrectly; nere
di sagreenent with a state court’s conclusions is insufficient to

justify relief. See Wllianms, 529 U S. at 411, Matteo, 171 F. 3d at

891. In determ ning whether the state court’s application of the
Suprene Court precedent is objectively reasonable, habeas courts
may consi der the decisions of inferior federal courts. See Mtteo,
171 F. 3d at 890.

Section 2254 further mandates hei ghtened deference to state
court factual determnations by inposing a presunption of
correctness. 28 U S . CA § 2254(e)(1) (West Supp. 2001). The
presunption of correctness is rebuttable only through clear and
convincing evidence. See id. Clear and convincing evidence is
evidence that is “so clear, direct, weighty and convincing as to
enable the jury to cone to a clear conviction, wthout hesitancy,

of the truth of the precise facts in issue.” United States Fire

Ins. Co. v. Royal Ins. Co., 759 F.2d 306, 309 (3d Cir. 1985).

The district court may only grant relief on a habeas claim
involving state court factual findings where the state court’s
deci si on “was based on an unreasonabl e determ nation of the facts

in light of the evidence presented in the State court proceeding.”
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28 U.S.C. A 8§ 2254(d)(2)(West Supp. 2001); see also Waver v.

Bower sox, 241 F.3d 1024, 1030 (8th G r. 2001); Watson v. Artuz, 99

Cv. 1364 (SAS), 1999 U.S. Dist. LEXIS 18383, at *3 (S.D.N. Y. Nov.
30, 1999) (listing cases). The district court nust conclude that
the state court’s determnation of the facts was objectively
unreasonable in Iight of the evidence available to the state court.
Weaver, 241 F. 3d at 1030 (citing Wllianms, 529 U S. at 409); Torres
v. Prunty, 223 F.3d 1103, 1107-08 (9th G r. 2000); see al so WAt son,
1999 U.S. Dist. LEXIS 18383, at *3. Mere disagreenent with the
state court’s determ nation, or even erroneous fact-finding, is
insufficient togrant relief if the court acted reasonably. Waver,
241 F.3d at 1030.

The Court will consider each of Petitioner’s renmaining clains
in turn.

1. Jury Charge

Petitioner argues that the Magistrate Judge erred in
concluding that the trial court did not have to present a Kl oi ber
standard of cautionary jury instruction wth respect to

identification evidence. In Commonwealth . Kl oi ber, t he

Pennsyl vani a Suprene Court set forth the standard for instructing
ajury with respect to identification evidence. The Court stated:

Where the opportunity for positive identificationis good
and the witness is positiveinhis identification and his
identification is not weakened by prior failure to
identify, but remmins, even after cross examnation,
positive and unqualified, the testinony as to
identification need not be received with caution — i ndeed
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t he cases say that ‘his positive testinony as to identity
may be treated as the statenent of fact.’

106 A. 2d 820, 826 (Pa. 1954) (citation omtted). The court provided

for a cautionary warning, however, in jury instructions where:
the witness is not in a position to clearly observe the
assailant, or he is not positive as to identity, or his
positive statements as to identity are weakened by
qualification or by failure to identify defendant on one

or nore prior occasions, the accuracy of the

identification is so doubtful that the court shoul d warn

the jury that the testinony as to identity should be

received with caution.
ld. at 826, 827.

At trial, Petitioner’s counsel asked for a Kloiber charge
whi ch was deni ed. The Magi strate correctly concluded that the i ssue
was a state |law i ssue, and therefore was not cogni zabl e on habeas
review. A Kloiber instructionis a matter of state law, as such it

is not a valid basis for federal habeas review See MO oskey v.

Ryan, G v. A No.90-1478, 1991 U.S. Dist. LEXIS 11952, at *30 (E. D

Pa. Aug. 23, 1991) (citing Engle v. Isaac, 456 U S. 107 (1982)).

See also Estelle v. MGuire, 502 U S. 62, 67-68 (1991)(citations

omtted)(“[I]t is not the province of a federal habeas court to
reexam ne state-court determ nations on state-law questions. In
conducting habeas review, a federal court is limted to deciding
whet her a conviction violated the Constitution, |aws, or treaties
of the United States.”). “The fact that [a jury] instruction was
all egedly incorrect under state law is not a basis for habeas

relief.” Id. at 71-72.
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In his objection, Petitioner argues that jury instruction
error is within the province of federal habeas review, citing Bueh

v. Vaughn, 166 F.3d 163 (3d G r. 1999). Buehl v. Vaughn, however,

is inapplicable. That case concerned whether counsel was
constitutionally ineffective for failing to raise nore explicit
cautioning jury instructions, and not whether jury instructions
t hensel ves are the provi nce of habeas review. See id. The objection
is overrul ed.

2. Mstrial for al | owi ng testi nony regar di ng
Petitioner’s nicknane

Petitioner objects to the Magistrate Judge’ s finding that the
trial court correctly denied a notion for mstrial when a
Comonweal th witness, Ms. Moirsell, testified over objection that
Petitioner’s nicknanme “Bl ood” was given to himbecause “[h]e used
totell [the victim and themstories about other bodies and stuff
he is supposed to have - -.” (N T. 3/16/89, at 123). Defense
counsel noved for mstrial. The notion was denied. Petitioner
offers no new argunents or federal case law to contradict the
Magi strate Judge’s correct conclusion that the inclusion of the
ni ckname and reference to it did not rise to a due process
vi ol ati on.

Petitioner argues that this coment was devastating,
especially because defense counsel had already stated in his
opening that Petitioner worked in a drug operation and that the

decedent said that Petitioner was trigger happy. Petitioner argues
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t hat

al though defense counsel later inpeached M. Mrsell’s

testi nony®, the damage was al ready done. He further argues that

this statenment, coupled with a reference to “bodies”® by the
°Def ense counsel ’s i nmpeachnent of this w tness included:
Def ense counsel: Did [Petitioner] ever say anything to you
about bodies or anything |ike that?
Ms. Morsell: No.
Def ense Counsel: In fact, Dread [an associate of Petitioner]
said sonmething to you about bodies, didn't he?
Ms. Morsell: Once in awhile.
Def ense counsel: Isn’t Dread the one who was braggi ng about
sone bodies? Isn't that right? You have to answer yes or no.
Ms. Morsell: Yes.
Def ense Counsel: Isn’t that correct?
Ms. Morsell: Yes.
Def ense Counsel: Now, you told that to the police, isn’t that
correct?
Ms. Morsell: Yes.
Def ense Counsel: But when you were talking to the police and
mentioning [Petitioner] you never, ever, to either of the
detectives, said anything about [Petitioner] being connected
with any bodies or the nanme Bl ood having to do with anything
about bodies, did you?
Prosecution: Objection, Your Honor.
Ms. Morsell: No.
(N.T., 3/16/89, 135).
The prosecutor stated: “There was testinony that [the victin]
told Jackie Morsell that in fact Blood bragged about how nmany
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prosecutor in her closing argument unduly prejudiced him by
i npl ying that he had previously nmurdered ot her people.

It is not the court’s role on habeas review to deci de whet her
a state trial judge's decision to admt evidence pursuant to state

evidentiary rules was proper. See Marshall v. Lonberger, 459 U S.

422, 438 n.6 (1983). Violation of a state evidence rule does not

constitute grounds for habeas corpus relief absent a due process

violation. Engel v. lIsaac, 456 U. S. 107, 119 (1982). “[A] federal
court cannot disturb on due process grounds a state court’s
decision to admt prior bad acts evidence unl ess adm ssion of the
evi dence was arbitrary or so prejudicial that it rendered the trial

fundanental ly unfair.” Johnston v. Love, 940 F. Supp. 738 (E. D. Pa.

1996) (quoting Walters v. WMas, 45 F.3d 1355, 1357 (9th Gr.

1995)). The i nproper adm ssion of evidence of prior bad acts does
not rise to the level of constitutional error if the trial judge

|ater instructs the jury to disregard the evidence. See Scrivner v.

Tansy, 68 F.3d 1234, 1239-40 (10th Cr. 1995); Warden v. Wri ck,

770 F.2d 112, 116 (8th Cr. 1985); MAfee v. Procunier, 761 F.2d

1124, 1127 (5th Cr. 1985). When the trial court has failed to
instruct the jury to disregard the evidence, the federal habeas
court nust consider the record as a whole to determ ne whet her the

adm ssion of the prior bad acts evidence resulted in fundanental

bodi es he had.” (N T. 3/20/89, at 68).
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unfairness. Smallwod v. G bson, 191 F.3d 1257, 1277 (10th Gr.

1999).

On post-trial notions, the trial court determned that it did
not err infailing togrant a mstrial because “defense counsel had
the opportunity to cross-exam ne the witness on her know edge of
what def endant’ s ni cknane ‘ Bl ood’ really nmeant and di d question her

extensively,” and he present ed anot her expl anati on for the w tness’
testinony and left her credibility for the jury to decide. Trial
Qpinion, Sabo, J. at 5-6. The trial court also faulted defense
counsel for failing to request a curative jury instruction with
respect to Ms. Morsell’s testinony about Petitioner’s nicknane. 1d.
at 5. The Pennsylvania Superior Court affirmed, noting that “the
remark was nerely a passing reference and the Commobnweal th ceased
guestioning after the objection,” and that “defense counsel failed

to ask for a curative instruction, which would have dispelled any

i mproper inference.”! Commonwealth v. Swainson, 02733 slip op. at

6 (Pa. Super. Ct. June 26, 1990).

1The court nmakes a de novo determ nation because the state
court did not address a due process violation in its determ nation
of Petitioner’s claim See Haneen v. Delaware, 212 F.3d 226, 248
(3d Gr. 2000) (“Under the AEDPA the Iimtation on the granting of
an application for a wit of habeas corpus is only with respect to
any claim that was adjudicated on the nerits in State court
proceedi ngs. Hence we exerci se pre- AEDPA i ndependent judgnment on .

[this] . . . claim”) (citations omtted). Under de novo
review, the result is the sane. Considering the record as a whol e,
t he evi dence does not rise to a due process violation.
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The trial judge did not specifically instruct the jury to
disregard the prior bad acts evidence in connection wth
Petitioner’s alleged nicknane. He did, however, instruct the jury:
“At the very outset | want to say to you that the speeches of
Counsel are not part of the evidence and you shoul d not consider
them as such,” (N T. 3/20/89, at 94), which addresses the
prosecutor’s reference to bad acts in her closing argunent. Because
the judge did not specifically instruct the jury about the prior
bad act evidence, the Court nust consider the record as a whole to
determ ne whether the evidence rendered the trial unfair so as to
violate Petitioner’s constitutional due process rights.

The facts that defense counsel had an opportunity to and did
i npeach Ms. Morsell, that the trial judge instructed the jury
regarding witness credibility and that counsel’s speeches cannot be
consi dered evidence, conbined with the record as a whole, do not
anount to fundanental unfairness. Accordingly, Petitioner’s
objection is overrul ed.

2. | neffective Assistance of Counsel C ains

In Strickland v. Washi ngton, 466 U.S. 668, reh’'qg denied, 467

U S 1267 (1984), the United States Suprene Court set forth a two-
prong test for determning ineffective assistance of counsel. A
defendant first nust show that counsel’s performance was so
deficient that it fell below an objective standard of

r easonabl eness under prevailing professional norms. Strickland, 466
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US at 688. “This requires showi ng that counsel nade errors so
serious that counsel was not functioning as the ‘counsel

guar anteed the defendant by the Sixth Arendnent.” |d. at 687. “In
evaluating counsel’s performance, [the Court i s] “highly
deferential’ and ‘indul ge[s] a strong presunption’ that, under the
ci rcunst ances, counsel’s challenged actions ‘m ght be considered

sound . . . strategy.’” Buehl v. Vaughn, 166 F. 3d 163, 169 (3d G r.

1999) (quoting Strickland, 466 U S. at 689). “Because counsel is

afforded a wi de range within which to nake deci sions w thout fear
of judicial second-guessing, [] it is ‘only the rare claim of
i neffectiveness of counsel that should succeed under the properly
deferential standard to be applied in scrutinizing counsel’s

performance.’” Id. (citing United States v. Gray, 878 F.2d 702, 711

(3d Gr. 1989)).
| f a def endant shows t hat counsel’s perfornmance was defi ci ent,
he then nust show that the deficient performance prejudiced the

defense. Strickland, 466 U. S. at 687. “This requires show ng that

counsel’s errors were so serious as to deprive the defendant of a
fair trial, a trial whose result is reliable.” 1d. Defendant nust
show that “there is a reasonable probability that, but for
counsel s unprofessional errors, the result of the proceedi ng woul d
have been different. A reasonable probability is a probability

sufficient to underm ne confidence in the outcone.” |Id. at 694.
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a. Failure to object and preserve the issue of
prosecutorial msconduct in eliciting hearsay
t esti nony

In his Petition, Petitioner asserts that trial counsel and
counsel on direct appeal were ineffective for not properly
objecting to and preserving the issue of prosecutorial m sconduct
in eliciting hearsay testinony. The testinony, given by M.
Morsell, the girlfriend of the decedent, included nunerous
statenents made by the decedent, nost of which were nade days
before the decedent’s death. Petitioner argued that this
testinony,! which he alleges is only supported by hearsay
statenents, provided a notive argunent for the prosecution

Petitioner’s claimis based on the state court’s application
of state hearsay law, and therefore is not subject to habeas

review. See Estelle v. MQiire, 502 U S 62, 67, 68 (1991). On

collateral review, the Pennsylvania Superior Court held that
“appellant [Petitioner] fails to denonstrate how t he adm ssion of
either wwtness’s testinony created any prejudice. This claimfails

on that basis alone [per] Conmmbnwealth v. Paolello, 665 A 2d 439,

454 (Pa. 1995).” Commonwealth v. Swainson, No. 1843 slip op. at 9

2This testinony includes Ms. Morsell recounting that the
decedent had stated that Petitioner was “pistol happy” (NT.
3/ 16/ 89, at 122), that Petitioner received his nickname “Blood”
because of his stories about “bodies and other stuff” (NT.
3/ 16/ 89, at 123, 124, 134), that Petitioner played a major role in
t he drug operation, and that the decedent was unpai d, unhappy, and
was going to quit the operation. (N T. 3/16/89, at 93-96, 103,
112).
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(Pa. Super. Q. July 13, 1998). The Pennsylvania Superior Court
dism ssed the claim solely under the state law principle that
Petitioner failed to denonstrate how the adm ssion of wtness
testinony could have possibly created prejudice. See, e.q.
Paol l el l o, 665 A 2d 439.

Furt hernore, federal |aw does not contradict this finding.?®

The Si xth Amendnent does not categorically forbid the adm ssion of

hear say evi dence agai nst a defendant. See, e.qg., Dutton v. Evans,
400 U. S. 74 (1970) (scope of the Confrontation C ause is not
coextensive with the rul e agai nst adm ssion of hearsay evidence).

In Chio v. Roberts, the United States Suprene Court set forth the

appl i cabl e constitutional standards for determ ning whether a Si xth
Amendnent violation relating to hearsay evidence has occurred for
habeas purposes:

In sum when a hearsay declarant is not present for
cross-exam nation at trial, the Confrontation C ause
normal Iy requires a showi ng that he is unavail abl e. Even
then, his statenent is admissible only if it bears
adequate ‘indicia of reliability.” Reliability can be
inferred without nore in a case where the evidence falls
wthin a firmy rooted hearsay exception.

448 U. S. 56, 66 (1980). Here, the alleged hearsay testinony was
originally stated by the decedent, who was obvi ously unavail abl e.

Mor eover, alnost all of the hearsay evidence falls under the state

13The Court nakes a de novo determination of the Sixth
Amendment i ssue because the state courts did not address it under
federal |aw. See Haneen v. Delaware, 212 F.3d 226, 248 (3d Gr.
2000) .
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of m nd hearsay exception governed by Federal Rul e of Evidence Rule
803(3). Accordingly, allowance of this testinony did not violate
the Si xth Anendnment. Counsel cannot be ineffective for failing to

pursue neritless clains “since the result of the proceedi ng woul d

not have been changed had these clai ns been pursued.” Martinez v.
Chesney, G v.A No. 97-6280, 1999 W 722818, *4 (E.D. Pa. Sept. 15,
1999). Because trial counsel’ s objection to and appel | ate counsel’s
preservation of the i ssue of prosecutorial m sconduct for eliciting
this hearsay testinony woul d have been fruitl ess, counsel cannot be
deened ineffective for failing to raise these issues.

Moreover, trial counsel in fact did object throughout the
al l eged hearsay testinony at issue. Petitioner argues that trial
counsel did not object, but offers no exanples of such alleged

hearsay statenents to which trial counsel did not object. Tria

counsel did fail, however, to tinely object to the question as to
how Petitioner received the nicknane “Blood.” This delay in

objecting allowed M. Mrsell to respond about the “bodies and
other stuff.” The trial judge denied trial counsel’s notion for
mstrial on the basis that trial counsel objected too |ate, but
stated that trial counsel could cross-examthe w tness about this
statenent. Trial counsel |ater cross-examned and inpeached M.
Morsell. Because trial —counsel inpeached M. Mrsell, no
prej udi ci al effect has been shown. Furthernore, because counsel did

in fact object to the all eged hearsay statenments, Petitioner cannot
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clai mhis counsel was ineffective for failing to do sonething which
in fact he did do. Petitioner’s objection is overrul ed.

b. Failure to present a defense which included
alibi wtnesses and the defense investi gator

In his Petition, Petitioner argues that trial counsel and
counsel on direct appeal were ineffective for not including in
Petitioner’'s defense the testinony of two alibi w tnesses! and the
defense investigator.! The Mgistrate Judge correctly concl uded
that the state court determnation that counsel was not
constitutionally ineffective were not contrary to and did not
i nvol ve an unreasonabl e application of clearly established United
States Suprenme Court precedent. In his objection, Petitioner
al | eges that counsel’s conduct was particularly ineffective because
trial counsel stated in his opening statenent that he woul d present
an alibi defense that the defendant was not present at the tine of
the crime. (N T. 3/16/89, at 26). Instead, the defense rested
imedi ately after the prosecution finished. Petitioner further

argues that counsel was ineffective for failing to call the defense

Petitioner argues that he would have called his girlfriend,
Ms. O dgen, who woul d have verified his whereabouts and testified
that he was not at the house in question, and Tamari a Bi skett, who
woul d have verified the sane. Petitioner fails, however, to offer
any details whatsoever about the testinmony these alibi wtnesses
woul d of fer.

pPetitioner cites to trial counsel’s statenent at the PCRA
Hearing that, as far as counsel knew, the defense investigator did
not attenpt to bribe the prosecution’s eyewitness. (N T. 1/14/97
(PCRA Hearing), at 29).
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i nvestigator who would have refuted eyewitness M. Presley’'s
statenment that he was offered conpensation if he refused to
testify. Trial counsel’s strategy, however, was based on the idea
that the Commonwealth failed to prove its case beyond a reasonabl e
doubt. Petitioner argued that counsel for direct appeal was
i neffective for not raising and properly preserving the issue with
respect to the defense investigator on direct appeal.

Before the defense rested, the trial court permtted a
detailed colloquy with Petitioner, in which Petitioner stated that:
(1) his attorney had di scussed with hi mwhet her he should rest his
case without putting on a defense; (2) he was advised that the
def ense investigator and two wi tnesses were present to testify as
alibi witnesses; (3) he knew that at that point in tinme defense
could argue to the jury as to the sufficiency of the evidence; (4)
he and his attorney discussed that they would not use the alib
W t nesses; (5) he knew that counsel had been advised by the
assi stant district attorney that one of the alibi w tnesses who had
been subject to questioning prior to trial had sone weaknesses in
her testinony; (6) as a result of counsel and Petitioner’s
di scussions, they would rest their case and would test the

sufficiency of the evidence to prove guilt beyond a reasonable

M. Presley testified that he net wth the defense
i nvestigator and was promn sed he woul d be conpensated in return for
a statenment that Petitioner did not commt the crinme. (NT.
3/ 17/ 89, at 30-32).
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doubt; (7) Petitioner decided that he wanted to rest wthout
putting on a defense; (8) no one forced Petitioner to do so; (9) he
did so of his own free will; and (10) he was satisfied wth
counsel’s representation up until that point.' (N T. 3/17/89, at
212-215). The trial judge then posed questions to ensure
Petitioner’s conprehension of the matter. At the end of the
colloquy, the trial judge concluded, “I think we have put on the
record sufficiently that thisis his owmn free wll, his own choice,
he understands everything.” (N T. 3/17/89, at 216).

Trial counsel’s ineffectiveness for not presenting alibi
W t nesses was first raised on direct appeal separate fromthe claim
relating to the defense investigator. The Superior Court dism ssed
the claim

Counsel’s failure to interview and present al |

prospective witnesses is not per se ineffectiveness.

Commonweal th v. Flanagan, 544 A 2d 1030 (Pa. 1988). In

the instant case, appellant [Petitioner] has failed to

identify the alibi witness nor has he set forth the

material evidence the wtness would have provided.

Appellant’s claim | acks arguable nerit because we are

unable to conclude that this evidence would have been
hel pful .

Commopnweal th v. Swai nson, No. 02733, slip op. at 2 (Pa. Super. Ct.

June 26, 1990). The claim was separately raised on collatera

YPetitioner notes that at his PCRA Hearing, he indicated that
at the time of trial, his English was not good and there were words
he di d not understand. The record reveal s that Petitioner testified
that what he did not understand was sone of the |egal term nol ogy
used and that he never asked for interpretations. The record al so
reveal s that the | egal bases were discussed with Petitioner and he
consented to themall.
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review and di sm ssed by the Superior Court as previously litigated

and, alternatively, as deficient on the nerits. Conmonwealth v.

Swai nson, No. 1843, slip op. at 7-8 (Pa. Super. C. July 13, 1998).
Petitioner first raised the issue of ineffective assistance of
counsel for failure to call the defense investigator on collatera
review. This clai mwas di sm ssed essentially along the sanme |ine of
reasoning as the alibi witness claim As supporting evidence that
the decision not to call the defense investigator was nade
ultimately and knowingly by Petitioner, the Superior Court on
collateral review cited trial counsel’s testinony from the PCRA

Hearing. Commonwealth v. Swainson, No. 1843, slip op. at 10 (Pa.

Super. Ct. July 13, 1998)(citing N T. 1/14/97 (PCRA Hearing), at
86-87). Petitioner’s derivative ineffectiveness clains for failing
to preserve the issues were also rejected on collateral review
since the underlying clains of trial counsel ineffectiveness were
groundl ess. See id.

These rulings by the state courts are neither contrary to nor
an unreasonable application of federal law The trial court
repeatedly noted that Petitioner had thoroughly discussed the
consequences of his decision with his counsel and understood the
effects. Trial counsel’s strategy was based upon a calcul ated
decision to pursue a rational defense strategy that was ultimtely
approved by Petitioner. Criticismof a strategy is not in itself

sufficient to support a charge of inadequate representation. See
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United States v. Narducci, Cv.A No. 97-2813, 1998 W. 122235, at *2

(E.D. Pa. Mar. 9, 1998)) (citation omtted). This is particularly
so “[w here a defendant, fully informed of the reasonable options
before him agrees to follow a particular strategy at trial.”

United States v. Lively, 817 F. Supp. 453, 462 (D. Del. 1993)

(quoting United States v. Waver, 882 F.2d 1128, 1140 (7th Gr.),

cert. denied, 493 U S 968 (1989). Accordingly, Petitioner’s

obj ection regarding i neffective assi stance of counsel is overrul ed.
I11. CONCLUSI ON

Follow ng a de novo review of the Petition and Report, the
Court overrules all of Petitioner’s objections, adopts the
Magi strate Judge’s Report to the extent that it is consistent with
this Menorandum and denies the Petition. An appropriate O der

foll ows.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

MR.  ANDREW SWAI NSON a/ k/ a : CIVIL ACTI ON
ANDREW SWAI NSON :

V.

MR, BEN VARNER,

AND
THE DI STRI CT ATTORNEY OF
THE COUNTY OF PHI LADELPH A

AND
THE ATTORNEY GENERAL OF )
THE STATE OF PENNSYLVAN A : NO 99- 6480
ORDER
AND NOW this day of February, 2002, upon careful and

i ndependent consideration of the Petition, Amended Petition, and
Suppl enental Petition for Wit of Habeas Corpus pursuant to 28
US C 8§ 2254 (Docs. Nos. 1, 13, and 26 respectively) and all
attendant and responsive briefing, and after review of the Report
and Recommendati on of the United States Magi strate Judge Charl es B.
Smth, and in consideration of Petitioner’s Objections to the
Magi strate Judge’s Report and Recommendati on, any responses and
replies thereto, and the Record before the Court, |IT IS HEREBY
ORDERED t hat :

1. Petitioner’s (bjections to the Report and Recommendat i on

are OVERRULED,
2. The Report and Recomendation is APPROVED and ADOPTED

consi stent with the acconpanyi ng nmenorandum



The Petition for Wit of Habeas Corpus filed pursuant to
28 U.S.C. 8§ 2254 is DEN ED,
As Petitioner has failed to nake a substantial show ng of
the denial of a constitutional right, there is no basis
for the issuance of a certificate of appeal ability under
28 U.S.C. 8 2253(c)(2); and

The Cerk shall CLOSE this case statistically.

BY THE COURT:

John R Padova, J.



