IN THE UNI TED STATES COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

SHAWN A. RGSS, . CGVIL ACTI ON
V.
KENNETH KYLER, et al. ; NO. 01-2579

VEMORANDUM AND ORDER

Norma L. Shapiro, S.J. February 4, 2002
Shawn A Ross (“Ross”), a prisoner in state custody at the
State Correctional Institution at Huntingdon, Pennsyl vani a,
petitions for Habeas Corpus under 28 U. S. C. 82254. He cl ai ns:
1 his petit jury selection process was unconstitutional because
the panel did not contain a single black person; and 2) his
convi ction viol ated due process because the evidence was
insufficient to find himguilty of first degree nurder as an
acconplice. Magistrate Judge Linda K Caracappa filed a Report
and Recommendation (R & R) that the petition be denied. Ross
filed objections to the R& R After review ng the Ross petition
de novo, the Magistrate Judge’s R & Ris adopted and the petition

i s denied.

BACKGROUND

On April 1, 1997, Ade Jonp Canbridge was shot in the head in
Readi ng, Pennsylvania. Eyew tnesses identified Ross and anot her

man (identified only as “Panana”) in a shoving match with the
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victimbefore the shooting. Ross and the other man were then
seen extending their arns and pointing at the victim Wtnesses
i mredi ately heard multiple gunshots and saw the victimfal
backwards. Ross and Panama then fled the scene in different
directions. Wen paranedi cs asked who had shot him the victim
stated, “Chacka.” The victimrepeated “Chacka” later to a police
officer. Wtnesses identified Ross as the nman they knew as
“Chacka.” Ross was arrested and charged w th nurder.

After a jury trial in the Court of Comon Pl eas of Berks
County, Ross was convicted of first degree nurder, two counts of
aggravat ed assault, sinple assault, possession of instrunents of
a crinme, reckless endangernent, and firearns violations. The
trial court, instructing the jury on both direct and acconplice
responsibility, allowed specific intent to aid or abet first
degree nurder as an alternate ground for conviction of first
degree nurder. The verdict did not identify whether Ross had
been found guilty on a direct or acconplice theory of crimnal
liability. Ross was sentenced to a termof life-inprisonnent for
first degree nmurder and a consecutive nine and one-half to
ni neteen year term of inprisonnent on the other charges.

Ross, appealing to the Superior Court of Pennsylvani a,
chal I enged sufficiency of the evidence for his first degree
mur der conviction, ineffectiveness of counsel, and trial court

error in failing to allow a sel f-defense instruction. The



Superior Court affirnmed, see Commobnwealth v. Ross, 1308 HBG 1998,

and the Suprenme Court of Pennsylvania denied allocatur. See

Commonwealth v. Ross, No. 1229 M D. Allocatur Docket 1999. Ross

did not petition for certiorari to the United States Suprene
Court or seek collateral review under the Pennsylvani a Post
Conviction Relief Act, 42 Pa.C S. A 89541, et seq.

Magi strate Judge Linda K. Caracappa filed a Report and
Recomendati on that the pending petition for wit of habeas
corpus be deni ed because: 1)Ross did not exhaust avail able state
renmedies as to the jury selection claim which was al so
procedural ly defaulted; and 2) Ross’ conviction was not “contrary

to” or an “unreasonabl e application” of clearly established
federal |aw and was not based on an “unreasonabl e determ nation
of the facts in [ight of evidence presented in the State Court
proceedi ng” under 28 U. S.C. 882254(d) (1), (d)(2).

Ross has filed several objections to the R& R G ouped
into categories, Ross objects that: 1) the Mugistrate Judge erred
by anal yzing the claimas an evidence sufficiency chall enge
instead of a due process claim 2) the Superior Court
unreasonably applied the requirenents for review of a sufficiency
of the evidence due process claim 3) the acconplice liability
theory pernmitted by the trial court was not supported by the

evidence at trial and the jury could not reasonably have found

himliable as an acconpli ce.



DI SCUSSI ON

JURY SELECTI ON CLAI M

Ross does not chall enge the Magistrate Judge’s ruling on
exhaustion and procedural default of the jury selection claim
The Magi strate Judge correctly determ ned that Ross failed to
exhaust state renedies.

To obtain federal review, Ross nmust first give the highest

state court an opportunity to review each claim QO Sullivan v.

Boerckel, 526 U. S. 838, 839 (1999). Ross has not raised his
i nproper jury selection claimin the state court system Unless
he exhausts state court renedies, he cannot ordinarily assert the
claimon a federal habeas petition.

Judge Caracappa al so correctly found that Ross’ jury
sel ection clai mwas procedurally defaulted because the statute of
limtations to appeal his conviction under the Pennsylvani a Post
Conviction Relief Act had run so Ross could no | onger seek state
court relief. After procedural default, Ross can only obtain
federal habeas review of the defaulted claimif he can
denonstrate “cause for the default and actual prejudice” fromthe
failure to consider his claimor that the failure would “result

in a fundanmental mscarriage of justice.” Colenman v. Thonpson,

501 U. S. 722, 750, (1991). Ross nust nake a showi ng of “actual

i nnocence” to establish a “fundanmental m scarriage of justice.”



Judge Caracappa correctly found that Ross had not established
cause and prejudice or actual innocence. Ross’ jury selection
claimis unexhausted and cannot be revi ewed.

A habeas corpus petition cannot include unexhausted wth
exhausted clains. Had Ross the possibility of state court
review, the existence of an unexhausted claimwould require

dismssing the entire petition. Rose v. Lundy, 455 U S. 509, 521

(1982). However, a procedurally defaulted claimdoes not

precl ude revi ew of exhausted clains. The federal court may
consider the nerits of an exhausted claimif the state court
woul d find the unexhausted claimprocedurally defaulted so that

it would be futile to seek state court review Toul son v. Bever,

987 F.2d 984, 987 (3d Cr. 1993).

Because the jury selection claimis procedurally defaulted,
the court may consider the nerits of other properly exhausted
clains. Ross’ due process/sufficiency of the evidence chall enge

i s exhausted and may be considered on the nerits.

I'1. SUFFI Cl ENCY OF THE EVI DENCE AS A DUE PROCESS CHALLENGE

On federal habeas review, the court can consider only clains
of violation of federal |law. Ross objects that Judge Caracappa
adopt ed the Pennsyl vani a Superior Court “sufficiency of the
evi dence” rationale and failed to consider his due process claim

Ross confuses state and federal jurisdiction. |In a federal



habeas petition, a “sufficiency of the evidence” challenge is
only reviewabl e as a due process challenge. The due process

viol ation challenge was correctly considered as a claimthat his
convi ction was not supported by sufficient evidence for a
rational jury to find himguilty beyond a reasonabl e doubt as the

Due Process C ause requires. Jackson v. Virginia, 443 U S 307,

324 (1979).

I 1'1. FEDERAL HABEAS REVI EW UNDER THE AEDPA.

On a sufficiency of the evidence due process claim the
standard of review under the AEDPA 28 U S.C. 8§ 2254(d) is whether
the state court adjudication: (1) resulted in a decision contrary
to, or involved an unreasonable application of, clearly
established federal |law as determ ned by the U S. Suprene Court;
or (2) resulted in a decision that was based on an unreasonabl e
determ nation of the facts in light of the evidence presented in
state court.

Ross’ due process claimis a m xed application of fact and
[ aw, under 28 U . S.C. § 2254(d) (1), and not whether the state
court decisions were based on unreasonabl e factual
determ nations, under 28 U S. C. 8 2254 (d)(2). An evidence
sufficiency due process claimis not a question of pure fact
because it requires application of a federal |egal standard to a

factual determ nation, under 28 U S.C. 8§ 2254 (d)(1). WIlianms



v. Taylor, 529 U S. 362, 407-09 (2000) (O Connor, J., Section |

only); Thonpson v. Keohane, 516 U.S. 99, 109-12 (1995); Gomez v.

Acevedo, 106 F.3d 192, 198-99 (7th Cr. 1997); Drinkard v.

Johnson, 97 F.3d 751, 768 (5th Cr. 1996). Because the
underlying facts determ ned by the state court have not been
chal | enged by Ross, his petition can only be granted if the state
court determnation is “contrary to” federal |law or “involved an

unreasonabl e application of” federal |aw

A “Contrary To” Federal Law.
Ross does not expressly claimthe Superior Court applied any
standard that was “contrary to” federal |aw as determ ned by the

United States Suprenme Court. According to Wllians v. Taylor,

the “contrary to” clause can only be net if the state court
applies a rule that contradicts federal |aw as determ ned by the
Suprene Court or arrives at a different result on a set of facts
i ndi stingui shable froma Suprene Court case. 529 U S. at 362.
Ross has established neither. The Superior Court applied the
sane rule pronmulgated by the U S. Suprene Court, that a
conviction should be reversed if “in the light nost favorable to
the prosecution, no rational jury could find guilt beyond a

reasonabl e doubt.” Jackson v. Virginia, 443 U S. 307, 324 (1979).

B. “Unreasonable Application O” Federal Law.



Ross’ objections rely primarily on the claimthat the
Superior Court “unreasonably applied’” the sufficiency of the
evi dence standard. Ross argues that no rational or reasonable
jury could find the defendant guilty. Under the AEDPA, the
“unreasonabl e application” standard is quite deferential to a
state court determnation. The federal court cannot grant the
writ because it thinks that the state court was wong in its
evaluation. The federal court can grant the wit only if it
determ nes that the constitutional standard was unreasonably
applied; the test is objective, rather than subjective,
reasonabl eness. Wllians, 529 U S. at 411.

The due process standard requires that a verdict be reversed
if “no rational trier of fact could find guilt beyond a
reasonabl e doubt.” Jackson, 443 U. S. at 324. The Superior Court
applied this standard in evaluating Ross’ appeal. To judge the
reasonabl eness of the Superior Court’s application, this court
shoul d | ook objectively to the care with which the state court
consi dered the subject and whether a responsible, thoughtful

concl usi on was reached after Ross had full opportunity to

l[itigate the question. See, e.qg., Gonez v. Acevedo, 106 F.3d 192,

199 (7th Gr. 1997); Smth v. Vaughn, 1997 U. S. Dist. LEXI S 8704,

*21 (E.D. Pa.)(Yohn, J.).
The Superior Court applied the correct standard with

t hought ful analysis and issued a reasoned opinion affirmng the



conviction. Mich of the evidence is circunstantial, but direct
testinmony identified Ross as the shooter. The victim when
asked, stated that Ross shot him Eyew tness testinony
established that Ross was at the scene and engaged in the assault
with his conpanion. Intent to kill could reasonably have been
inferred fromthe evidence. A reasonable jury could have found
either acconplice liability or direct liability. The Superior
Court reasonably applied the due process standard. The AEDPA
forecl oses any further review under 28 U S.C. 82254 and this

court nust defer to the Superior Court deci sion.

V. ACCOWPLI CE LI ABILITY

Ross objects to the trial court instruction that the jury
could find Ross guilty of first degree nurder as either principal
or acconplice. Ross fails to specifically assert why this is
unconstitutional. Acconplice liability is a matter of state |aw
and not subject to review by the federal court unless sone
constitutional infringenent is clained.

Assum ng that the acconplice instruction claimis part of
Ross’ due process challenge, there is no violation. Permtting
alternative theories of crimnal responsibility is not a
viol ati on of due process. Due process requires the jury to find
proof beyond a reasonabl e doubt of every el enent necessary to

constitute the crine. In re Wnship, 397 U S. 358, 364 (1970).




The jury could only convict Ross of first degree nmurder on proof
beyond a reasonabl e doubt as to each el enent of that crine.
First degree murder in Pennsylvania requires a specific
intent to kill, defined as any willful, deliberate and
preneditated killing. 18 Pa. C S. A 8§ 2502(a). The trial court
correctly instructed the jury that first degree nurder required

proof of intent beyond a reasonabl e doubt:

[ITn order to find the defendant guilty
of nmurder in the first degree, you nust find
that each of the follow ng three el enents
have been proven beyond a reasonabl e doubt:
First, that [the victin] is dead. Second,
that the defendant killed him and third,
that the defendant did so with specific
intent to kill and with malice.

The trial court’s acconplice instruction specifically rem nded
the jury that it could not convict Ross of first degree nurder on
an acconplice theory unless it found the specific intent
necessary for first degree nurder:

| want to stress for you that with respect to

the charge of first degree nmurder, if you

were going to find the defendant guilty of
t hat charge based on hi m being an

acconplice... you have to be convinced beyond
a reasonabl e doubt that he had the specific
intent to aid or abet soneone else in killing

[the victinm. Renmenber, that’'s the charge
that requires specific intent.

...[ Tl he Cormmonweal th still has the duty
of proving beyond a reasonabl e doubt that he
had the requisite intent to commt these
crinmes or to help sonmeone else do it.

In respect to first degree nurder you
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have to be convinced beyond a reasonable

doubt that he had the specific intent to help

soneone kill [the victin].
The jury instruction correctly required in any conviction for
first degree murder a finding of intent to kill beyond a
reasonabl e doubt .

The remai nder of Ross’ objections re-assert that the

evi dence was not sufficient to support an acconplice liability
conviction. The AEDPA, as discussed at Section Ill, limts this
court’s inquiry to asking whether the Superior Court reasonably
determ ned that the evidence was sufficient for a rational jury
to find Ross guilty beyond reasonable doubt. There was little if
any evidence negating a finding of specific intent to kill. The
Superior Court found that there was evidence sufficient to
support a finding of guilt beyond a reasonabl e doubt for either
direct or acconplice liability. Because this determ nation was

reasoned and thoughtful and did not apply any standards contrary

to Suprene Court precedent, Ross is not entitled to relief.

CONCLUSI ON

After reviewi ng the case de novo, Ross has failed to
establish a constitutional violation. The jury selection claim
was not exhausted; it does not neet the requirenents for

reviewing a procedurally defaulted claimand cannot be
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considered. The sufficiency of the evidence due process claim
fails to establish that the state court applied a rule contrary
to or an unreasonabl e application of federal |aw as determ ned by
the Supreme Court. The Report and Recommendation i s Approved and
Adopted and the petition is denied. There is no basis for

issuing a certificate of appealability.
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IN THE UNI TED STATES COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

SHAWN A. RGCSS, : CVIL ACTION
V.
KENNETH KYLER, et al. ; NO. 01-2579
ORDER
AND NOW t hi s day of February, 2001, after careful and

i ndependent consi deration of the petition for a wit of habeas
corpus filed under 28 U S.C. 8§ 2254, review of the Report and
Recomendati on of Magi strate Judge Caracappa and Petitioner’s
objections to the Report and Recommendation, and in accordance
with the attached nmenorandum

It is ORDERED t hat:

i Petitioner’s Objections to the Report and
Recomendati on are OVERRULED

ii. The Report and Recommendati on is APPROVED and ADOPTED

iii. The petition filed pursuant to 28 U S.C. 8§ 2254 is
DI SM SSED and DENI ED W THOUT AN EVI DENTI ARY HEARI NG

iv. There is no basis for issuing a certificate of
appeal ability.

Norma L. Shapiro, S.J.



