IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

PH LADELPHI A CERVI CAL COLLAR : CIVIL ACTI ON

JEROVE GROUP, | NC. :
D/ B/ A JEROVE MEDI CAL : NO 00-2515

VEMORANDUM AND ORDER

HUTTON, J. January 30, 2002

Presently before the Court are Defendant’s Mdtion for Summary
Judgnent (Docket No. 56), Plaintiff’s Response thereto (Docket No.
60), Defendants’ Reply Menorandumin Further Support of its Mtion
for Summary Judgnment (Docket No. 63), and Plaintiff’s Sur-Reply

t hereto (Docket No. 64).

| . BACKGROUND

Plaintiff’s Conplaint nmakes the following clains: Count 1)
LanhamTr ademar k Act/ Fal se Adverti si ng/ Unfair Conpetition/M suse of
Trademarks; Count |1) Comrercial D sparagenent; and Count 111)
Negl i gence.

The factual allegations on which the Plaintiff bases its
Conpl aint are as foll ows. Philadel phia Cervical Collar (“PCC') is
a manufacturer of cervical collars and has been involved in the
field of cervical imuobilization since 1971. Jerone G oup, Inc.

(“Jerome”) is a former custoner of PCC which termnated its



relationship with PCC and entered the marketplace as a conpetitor
of PCC in the early 1990's. PCC discovered in approximtely
Novenber of 1999 that Jerone was distributing in the marketpl ace an
articleentitled “Efficacy of Five Orthoses in Restricting Cervical
Motion: A Conparison Study” witten by Vance Askins, M D. and Frank
J. Eisnont, M D. which appeared in the June 1997 edition of Spine
Magazine (the “Article”). Jerone distributed the Article to
custoners and potential custoners both in and out of Phil adel phia
County. The Article purported to conpare two cervical collars
manuf actured by Jerone (the Mam J and NeclLoc collars) with a
cervical collar that was allegedly manufactured by PCC The
Article also evaluated the Aspen Collar mnufactured by
International Health Care Devices and the Stiffneck Collar
manuf act ured by Laerdal Corporation.

PCC further alleges inits Conplaint that the cervical collar
depicted in the Article as a “Phil adel phia” collar and all egedly
conpared to Jerone’s collars was not a “Philadel phia” collar. The
Article asserted that the two Jerone collars were superior to the
other three collars, including the alleged “Phil adel phia” collar.
Jerone provided the collars identified in the article to Vance
Askins, MD. and Frank J. Eisnmont, MD. for use in the Article.
Plaintiff also alleges that Jerone provided financial assistance
and ot her support to the Authors, the University of Mam , and the

Jackson Menorial Medical Center in connection with the article.



PCC al | eges that Jerone negligently, maliciously, deliberately, and
fraudulently distributed reprints of the inaccurate Article,
because Jerone knew or should have known that the collars tested
were not true “Phil adel phia” collars. PCCclains that, as a result
of Jerone’s distribution of the alleged m sleading Article, PCC has
suffered substantial damage to its reputation, |oss of past,

present and future custoners, and |loss of profits.

I'1. LEGAL STANDARD

A. Summary Judgnent St andard

Rul e 56(c) of the Federal Rules of Civil Procedure provides
that summary judgnment s appropriate if "the pleadings,
depositions, answers to interrogatories, and adm ssions on file,
together with the affidavits, if any, showthat there is no genui ne
issue as to any material fact and that the noving party is entitled
to a judgnent as a matter of law" Fed. R Civ. P. 56(c); see also

Celotex Corp. v. Catrett, 477 U.S. 317, 322-23, 106 S. Ct. 2548

(1986). The party nmoving for summary judgnent "bears the initial
responsibility of informng the district court of the basis for its
notion, and identifying those portions of 'the pleadings,
depositions, answers to interrogatories, and adm ssions on file,
together wth the affidavits, if any," which it believes
denonstrate the absence of a genuine issue of material fact."
Celotex, 477 U.S. at 323. Wen the noving party does not bear the

burden of persuasion at trial, as is the case here, its burden "may

-3



be di scharged by 'showing' --that is, pointing out to the district
court--that there is an absence of evidence to support the
nonnovi ng party's case." 1d. at 325.

Once the noving party has filed a properly supported notion,

the burden shifts to the nonnoving party to "set forth specific

facts showing that there is a genuine issue for trial." Fed. R
Cv. P. 56(e). The nonnoving party "may not rest upon the nere
al l egations or denials of the [nonnoving] party's pleading," 1id.,

but nmust support its response with affidavits, depositions, answers

to interrogatories, or admssions on file. See Celotex, 477 U. S

at 324: Schoch v. First Fidelity Bancorporation, 912 F. 2d 654, 657

(3d Cir. 1990).

To determ ne whether summary judgnent is appropriate, the
Court nust determ ne whether any genuine issue of material fact
exists. An issue is "material" only if the dispute "m ght affect

the outcone of the suit under the governing |aw. Anderson v.

Li berty Lobby, Inc., 477 U S. 242, 248, 106 S. C. 2505 (1986). An

issue is "genuine" only "if the evidence is such that a reasonabl e

jury could return a verdict for the nonnoving party." [d. |If the
evi dence favoring the nonnoving party is "nmerely colorable,” "not
significantly probative," or anounts to only a "scintilla," summary

judgnment may be granted. See id. at 249-50, 252; see also

Mat sushita Elec. Indus. Co. v. Zenith Radio Corp., 475 U. S. 574,

586, 106 S. Ct. 1348 (1986) ("Wen the noving party has carried its



burden under Rul e 56(c), its opponent nust do nore than sinply show
that there is some netaphysical doubt as to the material facts.”
(footnote omtted)). O course, "[c]redibility determ nations, the
wei ghi ng of the evidence, and the drawi ng of |egitinmate inferences
from the facts are jury functions, not those of a judge."

Anderson, 477 U.S. at 255; see also Big Apple BMN I nc. v. BMNof

N Am, Inc., 974 F.2d 1358, 1363 (3d Gr. 1992). Moreover, the

"evi dence of the non-novant is to be believed, and all justifiable
inferences are to be drawn in his favor." Anderson, 477 U S. at

255: see also Big Apple BMN 974 F.2d at 1363. Thus, the Court’s

inquiry at the summary judgnent stage is only the "threshold
i nqui ry of determ ning whether thereis the need for atrial," that
is, "whether the evidence presents a sufficient disagreenent to
requi re subm ssion to a jury or whether it is so one-sided that one
party nmust prevail as a matter of law. " Anderson, 477 U S. at 250-

52.

1. DI SCUSSI ON

Def endant Jerone’s Modtion for Summary Judgnent is prem sed
upon the assertion that PCC has failed to produce evidence to neet
its burden of proving certain critical facts necessary to support
PCC s claim Specifically, Defendant argues the follow ng grounds
inits Mdtion For Sunmary Judgnent: 1) The Plaintiff has failed to
produce sufficient evidence of each elenment of its Lanham Act

claim specifically, whether the published study was actually
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fal se, whether the study was deceptive, and whether Jerone’s
di stribution of the Article caused actual damages to the Plaintiff;
2) Plaintiff has failed to produce evidence of nmalice for its
commerci al di sparagenent claim 3) Plaintiff has failed to produce
sufficient evidence of Jerone’s state of mindin Plaintiff’s clains
for Jerone’s profits, attorney’ s fees, and corrective adverti sing;
and 4) There is no cause of action for negligence available in a
product di sparagenent case. Plaintiff PCC asserts both that it has
produced sufficient evidence of each of its clains, and that
factual disputes exist which should preclude sunmary judgnent.

1. Plaintiff PCC has Produced Sufficient Evidence On
lts Lanham Act Jdaimto Wthstand Sunmary Judgnent

Inits Motion for Summary Judgnent, the Defendant cl ai ns that
the Plaintiff has failed to provide sufficient evidence to support
its claim that the Defendant violated the Lanham Act.
Specifically, the Defendant clains that there is no genuine issue
of material fact as to whether the published study was actually
fal se, whether the results of the study are deceptive, and whet her
Def endant Jerone’s distribution of copies of the study caused
actual damages to the Plaintiff. This Court does not agree with
t he Defendant’s assertion.

The Court of Appeals for the Third Circuit has interpreted
Section 43(a) of the LanhamAct, 15 U. S.C. § 1125(a), to require a

plaintiff to show that: 1) the defendant has nmde false or
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m sl eadi ng statenents as to his or her or another's product or
services; 2) there is actual deception or at |east a tendency to
deceive a substantial portion of the intended audience; 3) the
deception is material inthat it is likely to influence purchasing
decisions; 4) that the advertised goods traveled in interstate
comerce; and 5) that there is a likelihood of injury to the
plaintiff in ternms of declining sales and |oss of good will. See

U.S. Healthcare Inc. v. Blue Cross of G eater Phila., 898 F.2d 914,

922-23 (3d Cir.), cert. denied, 498 U S. 816, 111 S.C. 58, 112

L. Ed. 2d 33 (1990) (citing Max Daetwler Corp. v. lnput G aphics,

Inc., 545 F. Supp. 165, 171 (E.D.Pa. 1982)) (citations omtted).
The Defendant’s first claim is that the Plaintiff is
proceedi ng upon nere specul ation that Dr. Askins had participants
in the study wear knock-offs of the Philadel phia collar. The
Defendant cites to Askins' deposition testinony that he does not
know whet her the collars he tested were genui ne or not. See Askins
Dep. at 38. The Defendant infers fromthis testinony that the
Plaintiff is proceeding upon nere speculation that knock-off
col l ars may have been used and that the possibilities are, at best,
evenly bal anced. The Defendant cites to the Third Grcuit’s

decision in Fedorczyk v. Caribbean Cruise Lines, Ltd., 82 F.3d 69,

75 (3d Cir. 1996), which stated that when a natter renains one of
pure specul ation or conjecture, or the probabilities are at best
evenly bal anced, it beconmes the duty of the court to direct a

verdict for the defendant. 1d.
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The record in this case, however, reflects nore evidence and
factual disputes than the Defendant represents. Inits Answer to
the Plaintiff’s Conplaint, the Defendant admts that the
“Phi | adel phia” collar that was pictured in the article in dispute
was not a “Phil adel phia” collar and was not manufactured by PCC
See Def.’s Ans. To PlI.’s Conpl. at 910, 11. Mbr eover, Askins
testified that the purported Phil adel phia collar that appeared in
the picture cane fromthe sane batch of collars that were used in
the study itself. See Askins Dep. at 26-27. Askins further
testified that the purported Phil adel phia collar that appeared in
the picture included in the article was kept in a | arge box al ong
wth the other collars used in the study, which were all kept
together. 1d. Askins deposition, while unclear, seens to further
indicate that both genuine and knock-off collars were used in
conducting his study. Id. at 78. It is apparent, therefore, that
a genuine issue of fact exists as to the falsity of the Article.

The Defendant next clains that there is no genuine issue of
material fact as to whether the results of the study are decepti ve.
In support of this claim the Defendant cites to the deposition
testinony of Dr. Askins, where Askins states that, regarding the
Phi | adel phia collar, the results of the study in dispute were the
same, and in sone respects better, than previous studies invol ving
the Philadel phia collar. 1d. at 38-39. The Def endant concl udes

fromthis testinony that, because the Phil adel phia collars are



viewed i n an equal or better light in the instant study as conpared
to prior studies, then the article cannot be viewed as deceptive.

QG her than pointing to this single statenent nade by Dr.
Aski ns, the Defendant has not argued any other grounds, nor cited
to any case law, that would enable this Court to rule as a matter
of lawthat the article was not deceptive. WMreover, the Plaintiff
is prepared to offer testinony of undisclosed sponsorship and
participation by the Defendant in the disputed study and the
resulting article. See Kowal ski Dep. at 112-113, 119, 120-123
|etter dated Cctober 10, 1995 from Kowal ski to the Univ. of Mam,
attached to Pl.’s Resp. as Exh. 1|; letter dated July 18, 1994
attached to Pl.’s Resp. as Exh. L and M Askins Dep. at 68-69. The
Plaintiff clainms, and this Court agrees, that this undiscl osed
sponsorship and participation in the article by the Defendant
along with the evidence that knock-off collars may have been used
in the study, is sufficient evidence to submt to a jury on the
i ssue of deception.

The Defendant’s final argunent regarding Plaintiff’s Lanham
Act claim and which also applies to its comercial disparagenent
claim is that there is no genuine issue of material fact as to
whet her Jerone’ s distribution of the study caused actual damages to
the Plaintiff. The Defendant cites to the deposition testinony of
Sal vatore Cal abrese, President of PCC, which the Defendant
interpreted as a representation that the Plaintiff has no direct

knowl edge of any lost custoners or |ost or decreased sales
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resulting fromJderone’s distribution of the study. See Cal abrese
Dep. at 33-34, 55, 117-18, 177-78. However, the deposition
excerpts cited by the Defendant nerely denonstrate that PCC does
not maintain information on specific end users, because PCC sells
directly to distributors. Id. at 33, 55. In fact, Cal abrese’s
deposition reflects that he is aware of three specific distributors
who i ndi cated that they woul d purchase fewer cervical collars from
PCC as a result of Dr. Askins’ study. 1d. at 177.

The Plaintiff also points out that a nmajor custoner of both
Jerone and PCC testified that he stopped buying Phil adel phia
collars and purchased Jerone collars as a result of the article.
See Escobar dep. at 13-14. Moreover, this sanme custoner testified
that, subsequent to the distribution of the article, the price of
the Jeronme collar increased while the price of the Phil adel phia
collar decreased. 1d. at 14. PCC also provided answers to
interrogatories which assert that over seventy custoners purchased
a smaller volunme of Philadelphia collars as a result of the
article. See Pl.’s Supp. Resp. to Def.’s Int., at No. 2. Finally,
the Record in the instant case includes an expert report by denn
Newman, C. P.A., MB.A , which concludes that PCC suffered actua
damages resulting from Jerone’s distribution of the article, and
al so conducts an estimated cal cul ati on of damages. See Newmran
Report on Mnetary Recovery, attached to Pl.’s Resp. as Exh. S.
Theref ore, based on the above anal ysis, there are genui ne i ssues of

material fact with regard to each el ement of the Plaintiff’s Lanham
-10-



Act claim Accordingly, summary judgnent is denied with respect to
this claim
2. Plaintiff has Produced Sufficient Evidence of Mlice

To Wthstand Summary Judgnent on Its Comrerci al
D sparagenent G aim

In its Mdtion, the Defendant raises a choice of |law issue in
arguing that New Jersey law should apply to this case. The
Plaintiff clains that the choice of |aw discussion is irrelevant
because the el enents of conmerci al di sparagenent under Pennsyl vani a
and New Jersey law are essentially identical. Wiile this Court
does not now rule on the choice of law issue, we wll analyze the
Plaintiff’s clai munder New Jersey | aw for purposes of this Mition
only because, even if the Defendant is correct that New Jersey | aw
applies, sunmary judgnent is still not warranted on the commerci al
di sparagenent claim

Under New Jersey law, a claim for comrercial disparagenent
requires a plaintiff to prove 1) publication 2) of a false
statenent concerning plaintiff’s product 3) with nalice 4) causing

pecuniary harm See System Qperations, Inc. v. Scientific Ganes

Devel opment Corp., 555 F.2d 1131, 1140 (3d Gr. 1977).

As was di scussed above in the Lanham Act anal ysis, this Court
finds that the Plaintiff has denonstrated a genuine issue of
mat eri al fact as to fal seness, actual damages, and causati on, which
precl udes the granting of summary judgnment based on these el enents

of Plaintiff’s comrercial disparagenent claim The Defendant, in
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its Motion, has focused on the malice requirenent of the conmerci al
di sparagenent cl aim
I n support of its argunent, the Defendant cites to the case of

System Operations, Inc. v. Scientific Ganes Devel opnent Corp., 555

F.2d 1131 (3d Gr. 1977), which held that malice was an el enent in
an action for product disparagenent. The Plaintiff, citing to the

cases of Dairy Stores, Inc. v. Sentinel Publishing Co., Inc., 104

N.J. 125 (1986) and Container Mifg., Inc. v. Ciba-Geigy Corp., 870

F. Supp. 1225 (D.N.J. 1994), counters that subsequent decisions in
the New Jersey courts have not followed this rule. This Court need
not address whether malice is currently an el enent of commerci al
di sparagenent under New Jersey |aw because, even if malice is a
required elenent, the Plaintiff has pointed to sufficient
circunstantial evidence of malice to withstand sunmary | udgenent.

Actual malice requires proof that the Defendant published the
statenent at issue knowng of its falsity or wth reckless
disregard for its truth; reckless disregard is proven only upon
sufficient evidence “to permt the conclusion that the defendant in
fact entertained serious doubts as to the truth of the

publication.” See Dairy Stores, Inc. v. Sentinel Publishing Co.,

Inc., 465 A 2d 953, 963 (N.J. Super. 1983). Thus, the Court nust
deternm ne whether the Plaintiff has presented evi dence establ i shing
a genui ne i ssue that the Defendant published the statenent know ng
of its falsity or with a reckl ess disregard as to its truthful ness.

Id.
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The Def endant cl ainms that, although the Plaintiff alleged the
exi stence of malice in its Conplaint, no evidence of nmalice exists
in this case. Specifically, Defendant clainms that evidence of
Jeronme’s funding of the Study, Jerone’s use of the Study to
i nfl uence custoners, and Jerone’s distribution of the origina
Study after it subsequently redesigned its collars, is not
sufficient evidence of nalice to withstand a nmotion for summary
judgnent. W disagree.

The relevant test is not "whether a reasonably prudent man
woul d have published, or would have investigated before
publ i shing,"” but "whether the defendant in fact entertai ned serious

doubts as to the truth of his publication.” St. Amant v. Thonpson

390 U. S. 727, 731, 88 S.Ct. 1323, 1325, 20 L. Ed. 2d 262, 267 (1968).
Even where a defendant denies entertaining such serious doubts,
such a denial is insufficient where circunstantial facts could
support an inference that the defendant harbored doubts as to the

truth of the publication. See Dairy Stores, 104 N.J at 150.

The Plaintiff has offered evidence of the circunstances
surrounding the publication and dissemnation of the Article,
i ncluding, but not limted to, evidence of Jerone’'s fundi ng of and
participation in the Study, Jerone’s use of the Study to influence
custoners, and Jerone’s distribution of the original Study after it
subsequently redesigned its collars. Therefore, this Court cannot
say, as a matter of law, that no reasonable juror could find that

t he Def endant harbored doubts as to the truth of the publication.
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3. Plaintiff has Produced Sufficient Evidence of
Jerome’s State of Mnd in Plaintiff’s Clainms for
Jerone’s Profits, Attorney’ s Fee and Corrective
Advertising

The Def endant argues that the Plaintiff’'s clains for Jerone’s
profits and for attorney’'s fees under the Lanham Act nust be
di sm ssed because there i s no evidence of the necessary scienter to
awar d such danmages. Specifically, damges based upon a defendant’s
profits, as well as attorney’s fees, nust be based on evi dence t hat

the defendant willfully violated the Lanham Act. See Securacomm

Consulting, Inc. v. Securacom Inc., 166 F.3d 182, 189-90 (3d Gr.

1999). Mor eover, Defendant cites the case of A&H Sportswear V.

Victoria Secret Stores, 967 F. Supp. 1457, 1478 (E.D.Pa. 1997), to

support its argunent that danages for <corrective advertising
requi re a showi ng of wanton m sconduct by the Defendant.

In A&H Sportswear, however, the court denied the plaintiff’s

request for corrective advertising damages because the defendant
both did not act with wanton and reckl ess disregard, and because
damages had not been established with reasonabl e certainty. See A&H

Sportswear, 967 F.Supp. 1457, 1478 (1997), vacated on other

grounds, 166 F.3d 197 (3d Gr. 1999). It is not clear, therefore,
whet her wanton and reckless disregard is required for a plaintiff
to recover corrective advertising damages. However, this issue is
essentially nmoot for purposes of the instant Mtion because, as was

di scussed above, the Plaintiff has produced sufficient evidence on
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the issue of malice and reckless disregard to withstand summary

j udgnent .

4. There is No Cause of Action for Negligence Avail able
In a Product Di sparagenent Case

The Defendant argues that the Plaintiff’s negligence claim
fails to state a viable claimfor relief under New Jersey | aw. The

Def endant cites to Dairy Stores, Inc., which held that a party who

clains that its reputation has been damaged by a fal se statenent
cannot circunvent the strictures of the Ilaw of product
di sparagenent by l|labeling its action as one for negligence. See

Dairy Stores, Inc. v. Sentinel Publishing Co., Inc., 465 A. 2d 953,

961 (N.J. Super. 1983). The inplicit holding of Dairy Stores is

that a product disparagenent action precludes a related action for
negl i gence.

The Plaintiff apparently concedes, for purposes of this
Motion, that New Jersey |law applies to this case. The Plaintiff
has cited only one case, from the New Jersey Suprene Court, to
refute Defendant’ s clai mthat the negligence action is barred. The

Plaintiff cites to Turf Lawnnower Repair Inc. v. Bergen Record

Corp., 655 A.2d 417, 428 (N.J. 1995), which held that the
negl i gence standard applies to a defamati on clai mwhen a qualified
privilege exists. As the Defendant points out, the case cited by
the Plaintiff is inapplicable to the instant case because it deal s

solely with a defamation claim The Dairy Stores decision cited by

t he Def endant deal s specifically with product di sparagenent cl ai ns,
-15-



and uses clear language in holding that product disparagenent
claims may not be acconpani ed by a separate action for negligence.

See Dairy Stores, Inc., 465 A 2d at 961. Accordingly, the

Plaintiff’s negligence action is dismssed as a matter of |aw

An appropriate Order follows.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

PH LADELPHI A CERVI CAL COLLAR : CVIL ACTI ON

JEROVE GROUP, | NC. :
D/ B/ A JEROVE MEDI CAL : NO. 00-2515

ORDER

AND NOW this 30™ day of January, 2002, upon consi deration
of Defendant Jeronme Goup, Inc.’s Mtion for Summary Judgnent
(Docket No. 56), Plaintiff Philadel phia Cervical Collar’s Response
(Docket No. 60), Defendant’s Reply (Docket No. 63), and Plaintiff’s

Sur-Reply (Docket No. 64), IT IS HEREBY ORDERED t hat:

(1) Defendant’s Mtion for Summary Judgnent on Plaintiff’s

Lanham Act claimis DEN ED;

(2) Defendant’s Mdtion for Summary Judgnent on Plaintiff’s

commerci al di sparagenent claimis DEN ED; and

(3) Defendant’s Mdtion for Sunmmary Judgnent on Plaintiff’s

negl i gence claimis GRANTED.

BY THE COURT:

HERBERT J. HUTTON, J.



