IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

WARE COMMUNI CATI ONS, | NC. : CIVIL ACTI ON
V.
RODALE PRESS, | NC. : NO. 95- 5870

VEMORANDUM AND ORDER

HUTTON, J. January 23, 2002

Presently before the Court are Defendant’s Mdtion to
Precl ude I ntroduction of Evidence of Danmages, Plaintiff’s Motionin
Lim ne to Preclude Defendant fromlntroduci ng Testi nony of Candi ce
Jones and Defendant’s response thereto. For the reasons di scussed
bel ow, Defendant’s Motion to Preclude Introduction of Evidence of
Danages is GRANTED, and Plaintiff’s Mdtion in Limne to Preclude
Def endant from Introducing Testinmony of Candice Jones 1is,
consequent |y, DEN ED AS MOOT.

. BACKGROUND

Plaintiff Ware Conmunications, Inc. instituted the
current action on Decenber 15, 1995 by filing a three-count
Conpl ai nt for fraudul ent m srepresentation, breach of contract, and
invasion of privacy against Defendant Rodale Press, Inc.
(“Defendant”). Defendant is the publisher of books and nagazi nes
on subjects ranging from fitness, health and active sports to

gardening and crafts. 1In 1992, Reginald Ware (“Ware”) on behal f of



hi s publishing conpany, Ware Communications, Inc. (“Plaintiff”),
approached Defendant with an idea for a healthy lifestyle nmagazine
geared towards African-Anerican wonen. |In Decenber of 1993, the
parties entered into an Advertising Representative Agreenent for

the publication known as Rodale’s Heart & Soul. Thi s agreenent

granted Defendant the right to termnate the contract upon thirty

(30) days notice if advertising sales for Heart & Soul did not neet

budget projections. On July 25, 1995, executives fromRodal e Press
met with Ware to advise him that Defendant was term nating the
Agreenment in the required thirty days. Ware was advi sed not only
of the magazine's failure to neet budget projections, but also of
sexual harassnent allegations that had been brought agai nst hi mby
an enpl oyee of Defendant.
The case was originally brought in this District before
t he Honorabl e Robert S. Gawthrop, I1l. By the tinme of trial, both
the fraudul ent m srepresentati on and breach of contract counts had
been dism ssed, leaving only Plaintiff’s invasion of privacy
char ge. Followng the close of Plaintiff’s case in chief on
Cctober 5, 1997, the court entered judgnent as a matter of law in
favor of Defendant. The only issue remaining for the jury was
Def endant’ s count er cl ai mbased on t he sexual harassnent all egati on.
On COctober 9, 1997, the jury found in favor of Plaintiff and
agai nst Defendant on the counterclaim Plaintiff then appeal ed the

trial court’s order dismssingwith prejudice Plaintiff’s breach of



contract action to the United States Court of Appeals for the Third
Circuit. The Third Crcuit then reversed and renmanded the breach

of contract claim?! See Ware v. Rodale Press, Inc., 185 F.3d 864

(3d Gr. June 16, 1999) (Table, No. 98-1623) (unpublished opi nion).

On Decenber 16, 1999, Plaintiff filed a third Anended
Conpl ai nt al |l egi ng breach of contract, m sappropriation, breach of
a duty of good faith and fair dealing, and breach of a fiduciary
duty. Al clains other than the breach of contract action were
dism ssed with prejudice.? On June 8, 2000, counsel for Defendant
forwarded to Plaintiff’s counsel a Request for Production of
Docunments and Interrogatories. Plaintiff’s counsel failed to
respond to Defendant’s request. Defendant then filed a Motion to
Conpel on August 24, 2000, approximately one and a half nonths
after a response was due. Plaintiff’s counsel also neglected to
respond to the Defendant’s notion.

On Septenber 19, 2000, this Court entered an O der
directing Plaintiff to respond to the June 8, 2000 Request for
Production of Docunents and Interrogatories within fifteen (15)
days. Despite the Court’s Order, Plaintiff failed to respond to

t he di scovery request within the required tine period. Rather, two

1. Specifically, the Third Circuit found that “the District Court’s decision
to deny anendment of the contract claimdoes not conport with the Iibera
approach to anendnent enbodied in the Fed. R Cv. P. 15(a),” and thus
reversed the order disnmissing the breach of contract claim See Ware v.
Rodale Press, Inc., at 12-13 (3d G r. June 16, 1999) (unpublished opinion).

2. At the sane tine the bulk of Plaintiff's clains were dism ssed, Reginald
Ware, originally named as a Plaintiff along with Ware Communi cati ons, Inc.
was di smissed as a party to this suit.
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days after the responses were due, Plaintiff sought an extensi on of
time. The parties then entered into a Stipulation which extended
Plaintiff’s deadline to provide the requested information until
Cct ober 18, 2000. The Stipulation provided that “[s]hould the
Plaintiff fail to provide such full and conplete responses, the
parties agree that Plaintiff shall be prohibited from presenting
any evidence in support of its claimat the tinme of trial of the
wthin action.” See Stipulation (Docket No. 113), filed Cct. 17,
2000, at § 4(b). Wiile Plaintiff’'s counsel conplied with the
Cct ober 18, 2000 deadline, the answers and docunents provi ded were
i nconplete. Specifically, with respect to damages, the Plaintiff
repeatedly stated that “Plaintiff has not conpleted its
determ nation of its danages.” See Def.’s Mot. to Preclude, Ex. D,
Def.” s Interrogs., at Y 10, 11.

After Defendant was wunable to obtain nore specific
damages information at the deposition of Ware, Defendant i nforned
Plaintiff in a letter dated Novenber 21, 2000 that full and
conplete answers to the interrogatories had not been provided.
Plaintiff did not respond to Defendant’s letter. By this Court’s
Order of October 21, 2000, discovery was to be conpleted on or
before January 8, 2001. One year later, on the eve of trial,
Plaintiff set forth for the first time the damages cal culation in

its pretrial nmenorandum dated January 7, 2002. Def endant t hen



filed the instant notion to preclude the evidence from being
introduced at trial, which was set to begin on January 14, 2002.

1. LEGAL STANDARD

Pursuant to Federal Rule of Civil Procedure 37(b)(2)(B)
courts are authorized to i npose sanctions for di scovery viol ations,

i ncl udi ng barring the adm ssion of certain evidence. Seelnre T™

Litig., 193 F. 3d 613, 721 (3d Cir. 1999); Puricelli v. Houston, No.

Gv. A 99-2982, 2000 W 760522, at *16 (E.D. Pa. June 12, 2000).
Whet her sanctions are appropriate is within the district court’s
broad discretion over discovery natters. Puricelli, 2000 W
760522, at *16. Although the exclusion of evidence is an extrene
sanction, a trial court's exclusion of evidence for failure of

(13N}

counsel to adhere to a discovery order w Il not be disturbed on

appeal absent a cl ear abuse of discretion.”” Inre TM Litig., 193

F.3d at 721 (internal citations omtted); see also Senper V.

Sant os, 845 F.2d 1233, 1237 (3d Cir. 1988).
In cases where precluding evidence as a discovery
sanction woul d be equivalent to a dism ssal of the case, a district

court shoul d exercise caution. See Poulis v. State Farm Fire and

Cas. Co., 747 F.2d 863, 867-68 (3d Cir. 1984); Doe v. Anerican Red

Cross, Cv. A No. 90-6734, 1992 W. 122839, at *2 (E.D. Pa. May 28,
1992). In considering whether to i npose such sanctions that anmount
to dism ssal, a district court nust bal ance the follow ng factors:

(1) the extent of the party's personal responsibility (as opposed



to that of the attorney); (2) the prejudice to the adversary caused
by the failure to respond; (3) the party's history of dilatoriness;
(4) whether the conduct of the party or the attorney was wllful or
in bad faith; (5) the effectiveness of alternative sanctions; and

(6) the nmeritoriousness of the claimor defense. See Poulis, 747

F.2d at 868. Wiile all of the above factors nust be consi dered by
the court, no one factor is dispositive, and dism ssal nmay be
appropriate even when sone of the factors are not net. See Hi cks

v. Feeney, 850 F.2d 152, 156 (3d Cr. 1988), cert. denied, 488 U. S

1005, 109 S.Ct. 786, 102 L.Ed.2d 777 (1989).

1. DI SCUSSI ON

Defendant in the instant case seeks to preclude
Plaintiff’s introduction of evidence pertaining to breach of
contract damages. According to Defendant, “Plaintiff has failed
and/or refused to conply with prior Court Orders to provide full
and conpl ete answers to the Defendant’s discovery, as a result of
whi ch the Defendant is unable to prepare a defense to Plaintiff’s
claimfor damages.” Def.’s Mot. to Preclude at § 24. Ganting the
requested sanction in the instant case would be tantanmount to a
di sm ssal because it would prevent Plaintiff from proving all of
the el enents necessary to establish a claimfor breach of contract

under Pennsylvania law.®* Therefore, the Court nust apply the Poulis

3. “A cause of action for breach of contract nust be established by pl eading
(1) the existence of a contract, including its essential terns; (2) a breach
of a duty inposed by the contract; and (3) resultant damages.” CoreStates

(continued...)



factors to the facts of this case. See U.S. v. 68.94 Acres of

Land, 918 F.2d 389, 397 (3d Gr. 1990) (applying a nore
discrimnating balancing test to a trial court's sanction which

constitutes dismssal of the action); Doe v. Anerican Red Cross,

Cv. A No. 90-6734, 1992 W. 122839, at *2 (E.D. Pa. May 28, 1992).

A. The Extent of Plaintiff’'s Personal Responsibility

The first Poulis factor requires the Court to exam ne the
extent of Plaintiff’'s personal responsibility for the failure to
respond to di scovery requests. Defendant presents no evi dence and
makes no al l egation that Ware Communi cations, Inc. was personally
responsible for the delays in this case. Therefore, this factor
does not weigh in favor of precluding the damages evidence.
However, Plaintiff’s “*lack of responsibility for their counsel’s
dilatory conduct is not dispositive, because a client cannot al ways
avoi d the consequences of the acts or omssions of its counsel.’”

Sheppard v. Gock, Inc., 176 F.RD. 471, 473 (E. D. Pa. 1997)

(quoting Poulis, 747, F.2d at 868).

B. Prejudice to Defendant

Next, the Court nust exam ne the prejudice Defendant
endured fromthe failure of Plaintiff’s counsel to tinely conply

Wi th di scovery requests. “‘Prejudice’ in the context of the Poulis

3. (...continued)

Bank N.A. v. Cutillo, 723 A 2d 1053, 1058 (Pa. Super. Ct. 1999); see also
Kurtz v. Am Mtorists Ins. Co., 1997 W 117008, at *4 (E.D. Pa. March 12
1997) (granting sunmary judgnent on breach of contract claimsince there was
no genui ne issue of material fact on the issue of damages).
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anal ysi s does not nmean ‘irrenedi able’ harm but the extra costs of
repeated delays and filing of nmotions required by the abusive

behavi or of the plaintiff.” Sunday v. U _S., Gv. A No. 89-8374,

1992 W. 221322, at *4 (E.D. Pa. Sept. 3, 1992). Defendant has been
clearly prejudiced by Plaintiff’s counsel’s failure to provide
specific information and docunentation concerning the damages
calculation in a tinely fashion. These unreasonabl e del ays have
caused Defendant additional expense in the form of two notions
filed wwth the Court, specifically, Defendant’s notion to conpel
and the instant notion to preclude evidence at trial.

Moreover, the dilatoriness of Plaintiff's counsel
substantially inpeded Defendant’s ability to prepare a full and
conpl ete defense. Even though Plaintiff finally disclosed a
breakdown of its damages calculation in its pretrial nenorandum
Plaintiff has failed to produce supporting docunentation.
Moreover, by revealing this information for the first tinme on
January 7, 2002, Plaintiff deprived Defendant of any significant
inquiry into these anounts before the trial was set to begin on
January 14, 2002. “Eventual production is not the sane as tinely

production.” Sheppard v. dJock, Inc., 176 F.R D. 471, 474 (E.D

Pa. 1997) (quoting Poulis, 747, F.2d at 868). Due to Plaintiff’s
counsel’s extensive delay in providing the information, Defendant
had little nore than a week to evaluate and rebut Plaintiff’'s

stat enent of damages. Plaintiff’s actions have clearly resulted in



prejudi ce to Defendant. Therefore, this factor weighs in favor of

precl udi ng the damages evi dence.

C. Hi story of Dilatoriness by Plaintiff’s Counsel

The third Poulis factor, Plaintiff’s counsel’s history of
dilatoriness, also weighs strongly in favor of precluding the
damages evi dence. A review of the docket in the instant case
denonstrates Plaintiff’'s repeated failures to respond to di scovery
requests in atinely fashion despite Defendant’s repeated requests
and Orders of this Court. After Plaintiff’'s counsel failed to
respond to Defendant’s Request for Production of Docunents and
I nterrogatories i ssued on June 8, 2000, Defendant filed a Mdtion to
Conpel on August 24, 2000, approxinmately one and a half nonths
after a response was due. Not only did Plaintiff’s counsel fail to
respond to the discovery request, but he also neglected to answer
Defendant’s notion to conpel. Consequently, on Septenber 19, 2000,
this Court entered an Order granti ng Defendant’s uncont ested notion
to conpel and directing Plaintiff to respond to Request for
Production of Docunents and Interrogatories within fifteen (15)
days.

Despite the Court’s Order, Plaintiff failed to respond to
t he di scovery request within the required time period. Rather, two

days after the responses were due, Plaintiff sought an extensi on of



time. The parties then agreed, by way of stipulation, to extend
Plaintiff’s deadline to provide the information until October 18,
2000. The Stipulation specifically provided that “[s]hould the
Plaintiff fail to provide such full and conplete responses, the
parties agree that Plaintiff shall be prohibited from presenting
any evidence in support of its claimat the tinme of trial of the
within action.” See Stipulation (Docket. No. 113), filed Cct. 17,
2000, at 1 4(b). While Plaintiff’s counsel conplied with this
deadl i ne, he provided Defendant with inconplete answers regarding
damages, explaining that “Plaintiff has not conpleted its
determ nation of its danages.” See Def.’s Mot. to Preclude, Ex. D
Def.’s Interrogs., at 99 10, 11. Therefore, by October of 2000,
ei ght nonths since the lawsuit comenced in this Court, and five
years after the breach of contract action was originally brought
before a court of this District, Plaintiff still had not conpl eted
its determ nation of damages. Instead, on the eve of trial,
Plaintiff’s provided calculations for its damages claim for the
first time inits pretrial nmenorandum

The excessive discovery delays in this case are further
evidenced by the three scheduling orders issued by this Court to
accommodat e di scovery. The Court’s June 13, 2000 schedul i ng order
provided five nonths for discovery, requiring conpletion by
Novenber 6, 2000. On Cctober 31, 2000, the Court extended the

di scovery deadl i ne to January 8, 2001, nearly seven nonths fromthe

- 10 -



date the scheduling order was issued. Plaintiff was afforded nore
than anble tinme to seek the discovery necessary to conpute its
damages claim As this Court noted in its May 10, 2001 Order

I n planning their personal discovery schedul e,

a party nust decide how they will utilize the

various tools available to them I n maki ng

such a decision, the party is fully aware that

di scovery shall be conpleted within the tine

limts set by the Court. 1In the instant case,

the Plaintiff chose not to begin their

di scovery until the deadline was upon them

... The Court finds the Plaintiff's decisionto

del ay conducting di scovery does not constitute

good <cause for extending the discovery

deadl i ne and such a ruling does not result in

mani fest injustice to the Plaintiff.
See Order Denying Pl.'s Mt. Reconsideration (Docket No. 136),
signed May 10, 2001. Moreover, the Court noted that this case
dates back in this District to Septenber of 1995 See id. Wile
the breach of contract claimin this action was dism ssed prior to
the jury trial, there was no question that “these parties were very
famliar with each other and the factual contentions at issue.”
See id. “For that reason, the discovery in this matter shoul d have

been quite sinple and straightforward.” |d.



Despite the length of tine this case has lingered inthis
District, Plaintiff waited until one full year after the close of
di scovery, and one week prior to trial, to produce a damages
calculation. “Time limts inposed by the rules and the court serve
an i nportant purpose for the expeditious processing of litigation
[a] history by counsel of ignoring these tine limts is
intolerable.” Poulis, 747 F.2d at 868. The inaction of
Plaintiff’s counsel in this case denonstrates a history of
dilatoriness.* Therefore, this factor also weighs in favor of
precl udi ng the damages evi dence.

D. WIIlful and Bad Faith Conduct of Plaintiff’'s Attorney

Plaintiff’s counsel has denonstrated bad faith in the
instant case by ignoring Defendant’s requests for discovery, by
failing to conply with an Order of this Court, and by failing to
abide to the terns of a Court-approved Stipulation. Plaintiff’s
counsel consciously decided to ignore Defendant’s initial request
for discovery materials, then neglected to respond to Defendant’s
nmotion to conpel. Plaintiff’s counsel then failed to conply with
the Order of this Court nmandati ng a response to Def endant’ s request
wthinfifteen (15) days. Mreover, Plaintiff’s counsel refused to

acknow edge Defendant’s letter inform ng hi mthat full and conpl ete

4. As the Third Circuit noted in Curtis T. Bedwell & Sons, Inc. v. Int’l
Fidelity Ins. Co., 843 F.2d 683, 694 (3d Cir. 1988), "[i]n Poulis, one failure
to answer interrogatories and a failure to file a pre-trial statenment were
sufficient to support a dismssal."
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answers on the issue of danmages had not been provided, as agreed
upon in the Stipulation.

The general failure of Plaintiff’s counsel “to suppl enent
di scovery as prom sed and as required by the Federal Rules .

intimtes bad faith.” Sheppard v. Gock, Inc., 176 F.R D. 471, 477

(E.D. Pa. 1997). Based on the age of this case, and the nunerous
ext ensi ons of the scheduling order, Plaintiff’s counsel “can hardly
conplain that [he] had inadequate tinme to provide the desired

reports . . .” Inre TM Litig., 193 F. 3d 613, 722 (3d Gr. 1999).

Nor can Plaintiff’s counsel claimthat the potential exclusion of
the untinely provided damages evidence “caught him by surprise”
since he agreed to such a sanction in the Stipulation entered into
by the parties in Cctober of 2000. See Stipulation (Docket. No.
113), filed Cct. 17, 2000, at 9§ 4(b). Plaintiff’s counsel
willfully delayed disclosing an item zation of damages until
January 7, 2002, one year after the close of discovery and one week
before the scheduled trial. No excuse has been proffered for the
excessive procrastination of Plaintiff’s counsel. Accordi ngly,
this Court finds that the behavior of Plaintiff’s counsel was
wWillful and in bad faith. Therefore, this factor also weighs in
favor of precluding the danages evi dence.

E. The Effectiveness of Sanctions Oher Than D sm ssal

The fifth Poulis factor requires the Court to eval uate

the appropriateness of sanctions other than dismssal of the



action. O her possible sanctions in Rule 37 include an order
establishing designated facts in accordance with the claimof the
party obtaining the order, Rule 37(b)(2)(A); an order striking out
pl eadi ngs or parts thereof, staying further proceedings until the
order is obeyed, or rendering a judgnent by default against the
di sobedient party, Rule 37(b)(2)(C; and an order treating as a
contenpt of court the failure to obey any orders except an order to
submt to a physical or nental exam nation, Rule 37(b)(2)(D). See

Sunday v. U.S., Gv. A No. 89-8374, 1992 W 221322, at *5 (E. D

Pa. Sept. 3, 1992). For exanple, in Poulis, while the Third
Crcuit ultimately upheld dismssal of the action, it suggested
that the preferred sancti on woul d have been "to i npose excess costs
caused by such conduct directly upon the attorney, with an order
t hat such costs are not to be passed on to the client, directly or
indirectly." Poulis, 747 F.2d at 869. However, as the court in

noted in Sheppard v. dock, Inc., 176 F.R D. 471, 478 (E D. Pa.

1997), “we are not dealing here wwth a report that was just a few
days late, or with an illness, death, or other famly circunstance

whi ch woul d excuse an attorney's |ack of punctuality.”

In the instant case, no other sanction will renedy the
prejudice to Defendant. Def endant has been deprived of its
opportunity to examne the danmages claim in full. Plaintiff

reveal ed its proposed danages cal cul ati on one week before trial was

schedul ed to begin. Mreover, Plaintiff neglected to provide any



substantive support for its calculations. Due to Plaintiff’s
i nordi nate del ay, Defendant was not afforded the opportunity to
chal l enge the data. At this stageinthe litigation, it is neither
appropriate nor judicially econom cal to reopen di scovery one year
after its close to all ow Def endant appropriate tine to i nvestigate

t he damages cal culation. See Inre Paoli Railroad Yard PCB Litig.,

1992 W 323675, at *4 (E.D. Pa. Cct. 21, 1992). As previously
stated, this matter has been lingering before courts of this
District since 1995. Because Plaintiff’s counsel failed to provide
its damage calculation to Defendant until the eve of trial, the
only appropriate renedy is to preclude the introduction of such
evidence at trial, as Plaintiff counsel agreed to in the Court-
approved Stipul ation.

F. Meritoriousness of the Caim

This final Poulis factor requires the Court to eval uate
the nmerits of Plaintiff's breach of contract claimas it would
under a Rule 12(b)(6) notion for failure to state a claim upon
which relief can be granted. Therefore, the Court need only
establi sh whether "the al |l egati ons of the pl eadings, if established
at trial, would support recovery by plaintiff." Poulis, 747 F.2d

at 869-70. Under that standard, Plaintiff’'s breach of contract



claimis neritorious since it previously w thstood Defendant’s
nmotion to dismss.®

V. CONCLUSI ON

The balance of the Poulis factors weighs in favor of
precluding Plaintiff’s evidence on damages, thereby effectively
dismssing Plaintiff’s breach of contract clai magai nst Defendant.
The Court is mndful that the exclusion of evidence is an “extrene”

sanction. Sheppard v. dock, Inc., 176 F.R D. 471, 473 (E.D. Pa

1997) . However, “[t]he court has authority to enploy ‘the nost
severe in the spectrumof sanctions provided by statute’ to ensure

conpliance with its discovery orders and to deter all parties in

5. The Court notes, however, that the damages cal cul ati on provi ded by
Plaintiff on the eve of trial is insufficient to warrant a trial on the
nerits. See e.qg., USA Mach. Corp. v. CSC Ltd., 184 F.3d 257, 265 (3d Cir.
1999) (finding that plaintiff could not succeed on its contract clains
“because of its failure of proof with respect to damages”). Under

Pennsyl vania law, in order to proceed with a breach of contract action, a
plaintiff nust establish “(1) the existence of a contract, including its
essential terms; (2) a breach of a duty inposed by the contract; and (3)
resultant damages." CoreStates Bank N. A v. Cutillo, 723 A 2d 1053, 1058 (Pa.

Super. Ct. 1999). |In order to prove danages, a plaintiff is required “to give
the factfinder evidence upon which it could base a cal cul ati on of damages to a
‘reasonabl e certainty.’”” ATACS Corp. v. Trans Wrld Conmmuni cations, Inc., 155

F.3d 659, 668 (3d Cir. 1998). Reasonable certainty has been defined at a
mnimmto include “a rough calculation that is not too ‘specul ative, vague or
contingent upon sone unknown factor.’” 1d. at 669.

In the instant case, Plaintiff failed to provide any supporting
docunent ation or expert reports or analysis to support its danmmges
calculations. Plaintiff produced no evidence or docunentation concerning
costs and expenses Plaintiff avoided by not having to performits sales duties
under the contract. Nor has Plaintiff provided the basis for the item zed
advertising comrissions. |In fact, the damages cal cul ati ons, as presented,
evince little nore than the opinion of Reginald Wre. “1t is true . . . that
the Pennsyl vania |l aw of contracts allows for sone uncertainty in cal culating
damages . . .” ATACS Corp., 155 F.3d at 670. However, “[w] hile nathematica
certainty is not required, the plaintiff nust introduce sufficient facts upon
which the jury can determ ne the anmount of danmages w thout conjecture.”

Del ahanty v. First Pennsylvania Bank, N A ., 464 A 2d 1243, 1257 (Pa. 1983);
see also Scully v. US WATS, Inc., 238 F.3d 497, 515 (3d Gr. 2001). After
years of discovery, Plaintiff in the instant case has failed to present

evi dence upon which the factfinder could base a damages cal culation to a
reasonabl e certainty.
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this litigation from engaging in discovery msconduct.” In re

O thopedic Bone Screw Prods. Liab. Litig., 1998 W. 254038, at *4

(EED. Pa. May 5, 1998) (quoting National Hockey League V.

Metropolitan Hockey ub, Inc., 427 U. S. 639, 643 (1975)) (finding

it was not an abuse of discretion to dismss a case pursuant to
Rul e 37 where interrogatories remai ned substanti ally unanswered for
sevent een nont hs despi te nunerous extensions and warni ngs fromthe
court, and promses by plaintiffs). In the instant case,
Plaintiff’s utter failure to provide Defendant with a danages
calculation until the eve of trial is inexcusable, particularly in
Iight of the repeated requests by Defendant, Orders of this Court,
and the excessive length of tinme provided for discovery in this
case. Therefore, the sanction of preclusion is warranted.

An appropriate Order follows.



IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

WARE COVMUNI CATI ONS, | NC. ClVviL ACTI ON
V. :
RODALE PRESS, | NC : NO. 95- 5870
ORDER
AND NOW this 23d day of January, 2002,

upon

consi derati on of Defendant Rodale Press, Inc.’s Motion to Precl ude

I ntroduction of Evidence of Danmages and Plaintiff’s Mtion in

Limne to Preclude Defendant fromlntroducing Testinony of Candice

Jones and Defendant’s response thereto, |IT IS HEREBY ORDERED t hat :

(1) Defendant’s Mdtion to Preclude is GRANTED,

(2) Plaintiff Wire Communication Inc.’s breach

contract claimis D SM SSED

of

(3) Plaintiff Ware Communi cation Inc.’s Mtionin Limne

to Precl ude Def endant Rodal e Press, Inc. fromlntroduci ng Testi nony

of Candi ce Jones is DEN ED AS MOOT.

BY THE COURT:

HERBERT J. HUTTON, J.



